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On 13 February 2008, the Prime Minister of Australia, Kevin
Rudd, delivered a long awaited apology to the Indigenous
people of the country for past injustices. As the first gesture
of its kind in the history of the national Parliament (and
one stubbornly resisted by the previous Government), this
exceptional political act was, from the very outset, destined
to become a watershed moment, overburdened with
expectations. Symbolically chosen as the first item of business
in the first full parliamentary sitting of the newly elected Labor
Government, the apology heralded a new era in Australian
politics, marked firstand foremost by a willingness to confront
a troubled history. At the very heart of this attempt to come to
terms with the past lay the heartbreaking story of the ‘Stolen
Generations’, the Indigenous children removed from their
families by various State and Territory governments over the
course of the 20" century. In his address to the Parliament
following the motion of apology, the Prime Minister spoke
of the need to remember and repair this dark chapter in our
history so that the nation could become a ‘fully united and
fully reconciled people’." ‘[ T]here comes a time in the history
of nations’, he declared,

when their peoples must become fully reconciled to their
past if they are to go forward with confidence to embrace
their future. Our nation, Australia, has reached such a time.
That is why the parliament is today here assembled: to
deal with this unfinished business of the nation, to remove
a great stain from the nation’s soul and, in a true spirit of
reconciliation, to open a new chapter in the history of this
great land, Australia.?

As the Prime Minister sought to underscore, this was not
merely an occasion for ‘sentimental reflection’, but ‘one
of those rare moments in which we might just be able to
transform the way in which the nation thinks about itself’.3

Clearly conscious of the momentous nature of the events
over which he was presiding, Rudd shaped the apology as
the definitive act of reconciliation, the gesture that would
wipe the slate clean and finish the unfinished. Making liberal
use of the metaphors of the ‘new chapter’ and the new
page’, his address to the Parliament made it abundantly clear
that the real purpose of the day was not to dwell upon the
past (and perhaps not even to do it justice)* but to reconcile
discordant parties and create new futures. Inserted into the
gap between the past and the future or, as Andrew Schaap
has put it, ‘between the memory of offence and anticipation
of community’,® the apology was self-consciously styled as a
point of origin for the community of equals based on ‘mutual
respect’ that was yet to come. As Rudd saw fit to remind his
audience again and again, the apology represented a bold
new departure in the story of the nation, an event to bring
‘the first two centuries of our settled history to a close’® and
to begin something new. In the motion put to the House, this
intention to mark ‘a new beginning’’ found its pivot point in
the resolution that ‘the injustices of the past must never, never
happen again’.® Implicitly, if not explicitly, protection against
racial discrimination was set down as the foundation stone
of the newly constituted nation and the basis for ‘moving
forward with confidence to the future’.’

Exactly how much confidence can be placed in the apology
and the new, more inclusive Australia it called forth from
the future is, however, still uncertain. In what follows, I
will suggest that this uncertainty derives from two primary
sources: firstly, from the failure of the Government to make
the kind of reparations needed to demonstrate the sincerity
of the apology and, secondly, from a more deep-seated
problem (one that the apology itself exposed) relating to the
unpredictability or, as Hannah Arendt put it, the ‘frailty” of
political action.’® As I will attempt to show, the promise of
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the apology, understood both in terms of the undertakings
it made to Indigenous people and the hope it carried for
reconciliation, was conditioned or overdetermined by
two quite different, and potentially discordant, forms of
recognition. On the one hand, the recognition of suffering,
of the pain inflicted upon Indigenous people by the policy of
forced removal in particular and the project of colonisation
in general and, on the other hand, the recognition of
contingency, of the potential for the political strategies used
to solve or master problems (in this case the ‘Aboriginal
problem’) to go terribly and tragically wrong. My suggestion,
in other words, is that the parliamentary apology, though
intended to provide the first full and unequivocal public
acknowledgement by the Commonwealth Government of
the indignity and hurt inflicted upon the Stolen Generations,
was persistently intruded upon by a recognition of an
entirely different kind: that of the deeply fraught nature
of remedial government policy and the capacity of the law
to perpetrate barbarism in the name of civilisation and
destruction in the name of protection.

The aim of this paper is to make some sense of these two
forms of recognition, to explore their implications and,
more particularly, the way in which they might enhance
or interfere with one another. Two key questions guide the
inquiry. Firstly, what, politically speaking, would constitute a
sufficient performance or enactment of the promise of ‘never
again’? What kind of amends need to be made to Indigenous
people to demonstrate that the apology was sincere and the
Government has fully resiled from the policies that caused
such suffering? Secondly, and more troublingly, to what
extent is the promise of ‘never again’ a promise that can be
made? To what extent, in other words, is it consistent with
the nature and limits of political action to make guarantees
about the future in this way? The first of these questions
leads, almost inevitably I will suggest, to a reconsideration
of the question of Aboriginal sovereignty. If the suffering
inflicted upon Indigenous people can be attributed to the
abuse of government power, putting Aboriginal rights
out of the reach of the Parliament by embedding them
in the Constitution emerges as an attractive and perhaps
necessary form of amends. The pathway out of the second
question (and its implications for the first) is, however, more
uncertain. If it belongs to the possibilities of politics for deeds
to be committed that can only be recognised as injustices
belatedly, it is difficult to know how much confidence can
ever be placed in the promise of never again. Indeed, as
an acknowledgement of sovereign violence perpetrated
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in the name of humanitarian welfare, the apology may
paradoxically have been both an invitation to Indigenous
people to trust the government and a reminder of why their
trust has so often been misplaced.

| On the Recognition of Suffering

In a seminal essay on the merits of public apologies, Trudy
Govier and Wilhelm Verwoerd define apology as a “‘speech
act’” in which perpetrators seek to make amends for the
lack of respect shown to the victims of their wrongdoing.
In their persuasive dissection of apology, this process of
‘making amends’ occurs in two interdependent stages.
In the first place, the perpetrator sets out to make “moral
amends’ by ‘unstating’ the claim, implicit in the act of
wrongdoing, that the victim ‘has no moral worth and
merits no moral consideration’."" At the centre of every
act of apology, according to Govier and Verwoerd, is a
threefold gesture of recognition: firstly, of the wrongdoing
itself, secondly of the status of the victims as moral equals,
and thirdly of their right to harbour feelings of anger and
resentment in relation to the pain they have suffered.'
A heartfelt apology makes ‘moral amends’, according to
Govier and Verwoerd, because it demonstrates that the
perpetrators have come to see their actions in the same way
as their victims (ie, as a wrongdoing) and that they firmly
renounce the disrespect that those actions implied. As the
authors go on to suggest, however, it is usually not enough
for perpetrators to just say the word ‘sorry’. They must
also show that they really mean it by making a commitment
to undertake certain kinds of ‘practical amends’. From the
authors’ perspective, an apology that is not followed by
relevant concrete measures of reparation is, at best, likely
to seem hollow and insincere and, at worst, likely to add a

further insult to the original injustice."®

Measured against this ideal account of reparation, the
parliamentary apology to the Stolen Generations was by no
means without merit. In the motion put to the Parliament,
Rudd gave a much-needed, unequivocal acknowledgement
of the wrongdoing of forced removal and the suffering it had
caused: ‘we apologise for the laws and policies of successive
Parliaments and governments that have inflicted profound
grief, suffering and loss on these our fellow Australians’.'*
More than simply offering a general acknowledgement of
the harms done to Indigenous people, however, Rudd made
an effort to enter into the self-understanding of the Stolen
Generations by recounting the story of Nungala Fejo, a



Warumungu woman, now in her 80s, who had been removed
from her family in Tennant Creek in the early 1930s and
moved to the Bungalow in Alice Springs, destined never to
see her mother again.'® Exemplifying a past not yet passed,
this tragic narrative of physical and emotional dislocation
opened up a small, but nonetheless valuable, window
onto the violence of forced separation and its traumatic
repercussions. For Rudd, as for the national audience who
acted as its witnesses, it was an entry into a different, and
altogether more disturbing, perspective on the supposedly
benevolent policy of child removal. Through the story of
Nungala Fejo, non-Indigenous Australians were given an
opportunity to see themselves, if only for a moment, through
the eyes of the people they had dispossessed. What they saw
(or should have seen) was a powerful reminder of why the
apology was a necessary step in the (inevitably incomplete)
process of reconciliation.

Far from being the meaningless gesture many accused
it or suspected it of being, therefore, the apology was
itself an important act of recognition. By saying sorry for
its discriminatory policies and laws, the Parliament not
only acknowledged the seriousness of the harms done to
Indigenous people, but reaffirmed their human worth and
civic equality. Rudd’s pointed appeal to non-Indigenous
Australians “to imagine for a moment if this had happened to

your 16

was evidently premised on an assumption of shared
vulnerability and invoked a community of equals united by
their common exposure to (and experience of) suffering and
loss. Signalling a dramatic retreat from the earlier racist view
that Indigenous people were largely insensible to the removal
of their children, this recognition of common humanity was a
critical first step in reviving the process of reconciliation that
had stalled during the years of the Howard Government."
By taking the sufferings of Indigenous people seriously or
recognising that they ‘go deep’, as Raimond Gaita has put it,
the apology simultaneously justified their feelings of anger
and provided grounds for relinquishing them.'® Although
they could hardly be expected to forgive their injuries, let
alone forget them, Indigenous people could at least feel that
the depth of their pain had been genuinely acknowledged.
For all its limitations, therefore, (and, as we shall see, these
were not insubstantial), the apology made an important

contribution to the rebuilding of trust.

If the event did not live up to its promise, therefore, it was
not because it failed as a form of moral amends. It was rather
because the ‘practical amends’ offered in support of the

apology were not properly related to (or aligned with) the
injustice in question. As critics like Peter Read, Anna Haebich,
Robert Manne and Robert van Krieken have persuasively
argued, the policy of forcibly removing ‘half-caste” children
from their families was, at least when seen in retrospect,
an arbitrary interference into the affairs of Indigenous
people and a terrible violation of their emotional world."®
Particularly in those phases of its life when the policy took on
the more sinister appearance of a calculated exercise in racial
engineering — one motivated by fears of miscegenation — it
was clearly a breach of liberal values and out of keeping with
the rule of law (once again as these are now understood).?® By
using racial theories and categories as a framework for action,
State and Territory governments forcibly removed children
from families that were in no way abusive or dysfunctional
and which, under normal circumstances, would have been
shielded from outside interference by the common law.?'
Rather than a practice conducted on a case-by-case basis
according to substantiated (legally proven) claims of abuse
and neglect, in other words, child removal became a general
policy, enacted upon a specific minority group on the basis of
nothing more than their ‘racial’ identity.??

In the wake of this extraordinary abuse of power, Indigenous
people could hardly be expected to reinvest trust in
the Government without some attempt to address the
institutional flaws that led to their suffering. If the apology
is to fulfil its stated aim of allowing Indigenous people to
move forward ‘with confidence to the future’, it needs to
address the underlying cause of the suffering experienced
by the Stolen Generations: the violence of the sovereign
itself. Doing so, as advocates of reconciliation have been
suggesting for some time, requires something more than a
recommitment to improve the living conditions of Indigenous
people. What is also and even more critically required is
significant institutional and constitutional reform. In his
Wentworth Lecture of 2000, ‘Beyond the Mourning Gate’, for
instance, Patrick Dodson made it clear that health, housing,
education and employment ‘are matters government should
be concerned to address in its normal responsibilities to its
citizens’. What the process of reconciliation demanded, by
contrast, was a ‘beneficial resolution of our status as the
first peoples of this country and restitution for the way our
inheritance as owners and custodians of the land have [sic]
been taken from us’.?® At the heart of the ‘reconciliation
dynamic’, in other words, was not more ‘bureaucratic
solutions’, but a change to the “political architecture of the
country’.?* Without this, to use the words of Govier and
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Verwoerd, Indigenous people will have no real assurance
that the institution that has been oppressive or cruel in the
past — in this case the Australian state — is ‘not going to lapse

back into its bad old ways’.25

The most convincing way in which the Australian Government
could provide that assurance in this case is by compensating
Indigenous people for their suffering and, perhaps even
more importantly, embedding their rights in the Constitution.
The need to compensate victims of rights violations is a
well-established principle in municipal and international
law (essential, in many respects, to the very functioning of
legal systems) and was one of the most important of the 54
recommendations of Bringing Them Home, the report of the
National Inquiry into the Separation of Aboriginal and Torres
Strait Islander Children from their Families.”® The task of
providing adequate compensation to individuals and groups
in cases like the Stolen Generations is, of course, a deeply
fraught enterprise and can easily appear either tokenistic or
insulting. Ideally speaking, reparation means a restoration
of the status quo ante, a return to the situation prior to the
commission of the wrongdoing. It therefore reaches its limit,
its point of utopian impossibility, in situations like the present
one where the losses in question are irreplaceable and the
damages irreparable. How one goes about the business
of reparation in such instances — those where no amends
could ever be adequate to the injury — remains a profoundly
problematic field of moral and political inquiry. Even in these
limit cases, however, compensation, where it is desired by
the victims, can still serve a range of legitimate purposes.?’
Perhaps the most important of these in the current context,
aside, of course, from that of ameliorating damages, is
to demonstrate that the wrongdoer fully resiles from the
wrong and is prepared to establish disincentives against its

repetition in the future.?®

For similar reasons, the sincerity of the apology is likely to
remain in question until Indigenous people are granted some
form of constitutional recognition that places their rights out
of the reach of the Parliament. Following a line of argument
recently developed by Alex Reilly, it is not sufficient for the
government to simply acknowledge that it made ‘bad laws’
in the past. If it is serious about its promise of ‘never again’,
it must also make constitutional amendments to ensure that
such discriminatory laws cannotbe made in the future.? Pleas
for the ‘constitutional recognition” of the rights of Indigenous
peoples are, of course, not new to the reconciliation debate in
Australia.® Yet, as the first explicit acknowledgement of the
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failure of government to secure Indigenous people against its
own excesses, the apology gave (or should have given) these
pleas renewed salience. By saying sorry, the Government
was not simply acknowledging the wrongfulness of past
actions, but also, if perhaps only implicitly, acknowledging
the dangers inherent in seeking to master the ‘Aboriginal
problem’ through the continued exercise of its own unlimited
sovereignty. Though Rudd may never have intended to
revise the institutional configuration of the Australian
polity, therefore, the apology would appear to have made a
reconsideration of the question of constitutional recognition
of the sovereign rights of the Aboriginal people more or less
unavoidable. At the very least, it would seem to be incumbent
upon the Government to now take some measures to limit the
sovereign power that made the forced removal of Aboriginal
children possible.*'

In a move reminiscent of John Howard’s emphasis upon
‘practical reconciliation’, however, the Prime Minister
assumed the best way to support the apology was through
concrete action that addressed Indigenous disadvantage.
Though Rudd did go some way towards responding directly
to the injustice of forced removals by proposing ‘expanded
Link-Up and other critical services to help the stolen
generations to trace their families’, the ‘core” of his promise
for the future consisted of a range of measures designed to
bridge the gulf between Indigenous and non-Indigenous
Australians across a range of socio-economic indicators:
infant mortality, educational achievement, employment
opportunities, and life expectancy.® ‘The truth is’, Rudd
claimed, ‘a business as usual approach towards Indigenous
Australians is not working’.*®* What was urgently required
was ‘a new beginning, a new partnership, on closing the
gap’ one with “sufficient flexibility” to meet the needs of
diverse Indigenous communities while remaining closely
tied with ‘national objectives’.** As a demonstration of his
seriousness to address these matters of distributive justice,
the Prime Minister formally invited the Leader of the Federal
Opposition to form a bipartisan ‘joint policy commission’
on Indigenous affairs (instructively described as ‘a kind of
war cabinet’) whose first priority was to be the development
and implementation of ‘an effective housing strategy for
remote communities over the next five years’.*® The much
anticipated ‘new beginning’ for Australia was thus quickly
reduced to a new policy setting (not entirely distinguishable
from the old one) aimed at reducing social distinctions
between Indigenous and non-Indigenous Australians.*®



If the assumption underpinning this move was that the
apology would, by itself, do little or nothing to eliminate
disparities in life chances between Indigenous and non-
Indigenous Australians, then Rudd (and the others) clearly
had a point. It is doubtful whether the act of saying sorry will
do anything, at least directly, to alter the well-documented,
comparatively poor outcomes of Indigenous Australians in
relation to infant mortality and life expectancy. It will not
resolve chronic health and housing problems and will not
overcome the over-representation of Indigenous people in
prisons and unemployment queues. Assuming, however, that
the purpose of the apology was not to address Indigenous
disadvantage but to address the abuse of governmental
power, policies designed to “close the gap’, however necessary
and however beneficial they prove to be, would appear to
be largely beside the point. The practical amends that the
Government was called upon to make in this instance were not
those that might address the general suffering of Indigenous
people, but the particular suffering visited upon Indigenous
people by the misuse of its power. Indeed, more than simply
being disconnected from the injustice in question, Rudd’s
commitment to general improvements in Indigenous health
constituted a promise, so broad in application and so exposed
to contingencies of all kinds, that it effectively undermined
its own meaningfulness. In so far as it could be counted as a
promise at all, it was not one to which the government might
realistically be held accountable.

As a consequence of this misreading of the practical amends
required by the apology, the Government effectively denied
itself the only measures by which it could show that it had
fully resiled from past actions. As is well known, the Prime
Minister flatly refused to engage the issue of compensation,
suggesting that Indigenous people would need to pursue
their claims against the national government through the
courts.’” The problem with going about things in this way is
not simply, as the Cubillo and Gunner test case revealed, that
members of the Stolen Generations will face unduly difficult
evidentiary tests to prove their entitlement to compensation.®
It is also that it detracts from (and partly undermines) the
‘moral amends’ achieved by the act of saying sorry. Rather
than a means by which the Government might demonstrate
the sincerity of its apology, compensation has been treated
as a legal right that stands or falls quite independently

t.3% A similar fate seems to have befallen the issue of

of i
constitutional recognition. Though, in his address to the
House, Rudd did suggest that the newly established ‘joint

policy commission” might look at ‘constitutional recognition

for the first Australians’, such action was made contingent
upon the implementation of the housing strategy for remote
communities.*® Not only did this relegate the question of
Aboriginal sovereignty to a secondary status, it denied it
any direct relationship to the apology itself. Constitutional
recognition was presented as an optional measure, to be taken
sometime down the track, rather than an urgent response to
the injustice of forced removal.

]| On the Recognition of Contingency

The
notwithstanding, therefore, monetary compensation and

symbolic power of the parliamentary apology
constitutional recognition (and not just for the Stolen
Generations) stand out as the important ‘unfinished business’
of the reconciliation process, the key to the full recognition of
Indigenous suffering and the realisation of the promised new
beginning. Even if the obligations towards ‘practical amends’
arising from the apology were fulfilled, however, Indigenous
people might still have grounds for reserving or withholding
their trust in the promises of the Australian government.
The justification for this reticence (or so I would argue)
arises from a deeper meditation on the nature of political
action and the difficulty, if not impossibility, of eradicating
injustices from the realm of human affairs. Hopefully, it is
now inconceivable that a government in Australia should
try to engineer social unity, or eliminate a perceived threat
to it, by forcibly removing children from their families on
racial grounds. Yet, as a wrong whose acknowledgement
was long delayed, the dark episode of the Stolen Generations
points to a more general concern that certain types of harm
carry the label ‘historical injustices’, not just because they
refer to events that took place in the past, but because the
passage of time is crucial to the recognition of those events as
injustices. While, as I shall go on to argue, the belated nature
of recognition does not prevent us from taking responsibility
for historical wrongs, it does place a question mark over our
promises about the future. Put simply, if we did not know we
were committing injustices in the past, how much confidence
can be placed in the promise that we will not commit them
again in the future?

In what follows, I will argue that Rudd’s apology speech
did not properly come to terms with this problem of belated
recognition (or what, following Patchen Markell, I will go
on to call ‘tragic recognition’) and, as a consequence, risks
repeating the very injustice for which he sought to atone.
As we will see, Rudd appeals to a set of universal moral
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standards, a transhistorical sense of right and wrong, in order
to dismiss suggestions that the apology was a misguided
attempt to apply the moral standards of the present to the
political decisions of the past. While I have considerable
sympathy for this attempt to short-circuit accusations of
historical anachronism, the assumption that we can achieve
moral clarity simply by heeding ‘our most basic instincts’
readily lends itself to further abuses of power. Instead of
counselling caution out of the recognition that we can never
be completely sure how future generations will regard us,
the appeal to universal morality invites us to mobilise the
full extent of our powers in the service of what we now
know to be right. The potential, already presaged in Rudd’s
‘war cabinet’, for this combination of moral certainty and
sovereign power to undermine the valuable lesson of being
humbled in apology is enormous. Against this appeal
to basic moral truths, I will argue for the recognition (as
opposed to repression) of contingency in politics. Contrary
to what might be expected, however, I will reject the idea
that giving due recognition to unpredictability either vitiates
the need for apologies or undermines promises about the
future. On the contrary, it is the dimension of contingency
in politics that makes the practice of public apology and
promise-making so important.

Like all apologies, the one offered to the Stolen Generations
was premised upon negative judgments of past deeds. In his
speech to the Parliament, the Prime Minister freely admitted
that “the laws that our parliaments enacted made the Stolen
Generations possible’.*? “The uncomfortable truth for us all’,
he went on to suggest, ‘is that the parliaments of the nation,
individually and collectively, enacted statutes and delegated
authority under those statutes that made the forced removal
of children on racial grounds fully lawful’.** For Rudd, the
uncomfortable nature of this truth appeared to be confined
to the fact that it was a dark chapter in ‘our” history that
most of ‘us’ found difficult to face. Implicit in his comments,
however, lay another sense in which this truth might be
considered uncomfortable: as a ‘fully lawful’ enterprise,
largely unchallenged at the time of its operation, the practice
of forced removals pointed to the possibility that certain
kinds of actions only become clearly recognisable as injustices
in retrospect. There were two reasons why this prospect
was particularly disturbing in the context of a practice of
atonement. In the first place, it put in question the basis of
saying sorry. If an apology is a gesture of remorse, offered by
agents of wrongdoing in recognition of the suffering caused
by their malicious acts, it would not appear to be applicable
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to things done in good conscience and with the support of the
law.* Secondly, it put into question the basis of promising
‘never again’. If a promise is an undertaking about how
things will be in the future, it can never be fully relied upon
where actions can have unpredictable consequences and take
on different meanings with the passage of time.

To the extent that these were the key questions for the
apology to address, the pivotal moment in Rudd’s speech
clearly arrived in the form of the rhetorical question: ‘why
apologise’?*® Keen to dismiss claims that the episode of the
Stolen Generations was ‘somehow well motivated” and thus
‘unworthy of any apology’,*® the Prime Minister explicitly
rejected the historicist argument that the policy of generic
forced removal was a product of its times, explicable, if
no longer justifiable, in light of prevailing (white) norms.
Instead, drawing inspiration from the story of Nungala
Fejo, he put forward the view that it offended against certain
‘fundamental’ human sensibilities.*’ In his account, the
forced removal of Indigenous children remained, despite
its lawfulness, an affront to a more basic, more deeply
embedded moral code: ‘The hurt, the humiliation, the
degradation and the sheer brutality of the act of physically
separating a mother from her children is a deep assault on
our senses and on our most elemental humanity’.*® The
critical function played by the idea of ‘elemental humanity”
in this passage was to open up a distinction between acting
lawfully and acting morally that could be turned back on
the governments that made the Stolen Generations possible.
As Rudd would have it, these governments had manifestly
failed to align the law with the dictates of morality and
were thus guilty of an injustice that stood in urgent need
of reparation. To refuse to say sorry in light of ‘these facts’
would, he suggested, be to once again ‘suspend our most

basic instincts of what is right and what is wrong’.4°

Given the routine nature with which governments seek to
deny responsibility for wrongdoing, this insistence on moral
culpability represents a laudable and courageous reflex.
Whether our ‘basic instincts” can carry the moral load that
Rudd places upon them is, however, open to question. To
follow his account is to conclude that there is really only one
possible explanation for the policy of forced removals: in this
instance, almost everyone, from the engineers of the policy
to the public who failed to speak out against it, must have
‘suspended’ their basic instincts of right and wrong. The
problem with this account is the lack of attention it pays to
the ideological conditions in which the policy was developed,



the variety of motives that drove it and the variations that
it underwent over time, particularly the change in rationale
from absorption to assimilation. Doubtless any general claim
of ‘good intentions’ is both too broad and too convenient to
be credible and Rudd was right to reject such a thinly veiled
attempt at exculpation. Yet it is hard to make sense either of
the appeal of the policy to the colonial public or the sense of
shame and disbelief it engendered among the postcolonial
public without connecting it to the moral ideal of civilisation
and its late-modern revisions (a point I will return to later). If,
therefore, we are to come to a clearer understanding about the
judgments we can make about the past (and, by implication,
the promises we can make about the future) we need a more
sophisticated understanding of the ways in which moral
insight is tied to or restricted by historical context.

Although any general consideration of this question of
historicism in morals is beyond the scope of this paper, it
is possible, drawing once again on the work of Govier and
Verwoerd, to make some limited observations in relation to
the episode of the Stolen Generations. In a companion piece
to their paper on the promise and pitfalls of apology, an essay
entitled “Taking Wrongs Seriously: A Qualified Defence of
Public Apology’, Govier and Verwoerd set out, inter alia,
to respond to the problem of historical relativism in moral
judgments. At the centre of their inquiry is the critical question
of whether public apologies for old wrongs, consciously
or unconsciously, judge the actions of the past against the
values of the present and are thus guilty of the ‘fallacy of
presentism’. Citing the case of the Stolen Generations as a
relevant example, they advance three preliminary arguments
against the accusation of historical anachronism. In the first
place, they suggest, some of the actions upon which we
are now called to pass judgment ‘were wrong even by the
standards of the time at which they occurred’ (and are thus
rightly treated as injustices). Secondly, some of these actions
‘could have been inferred to be so by elementary logical
reasoning from other principles in acceptance at the time in
question’. Finally, some of these actions were criticised at the
time, if only by a minority, disproving ‘any contention that it
was impossible to make the relevant moral judgments in the
historical context in which the wrongs were committed’.5

Although presented separately, each of these claims is, in
effect, a variation or modulation upon the same idea; namely,
that many of the actions now being judged as injustices either
were understood to be wrong at the time or should have been
understood to be wrong at the time if due consideration

had been given to the full range of contemporary values
and public opinions. The first of these claims — that some
things were known to be wrong at the time — seems relatively
uncontroversial and has obvious application in relation to
the assaults upon Indigenous children perpetrated in state
and church institutions under the removal policy. The second
— that some things should have been known to be wrong —is,
however, more difficult to sustain, if only because it entails a
rather more complex form of historical reckoning. It is by no
means clear, for instance, that ‘elementary logical reasoning’
from extant moral principles would have been sufficient to
bring political agents to an awareness of the wrongfulness of
forced child removal. This is not because such practices were
consistent with existing moral principles (clearly they were
not), but because the inconsistency was hidden by deeply
entrenched racist assumptions. Probably the most important
lesson the Bringing Them Home Report has to teach us, claimed
Robert Manne, is ‘how almost no-one was able to see through
the kind of racism which could make it seem that tearing
Aboriginal children from their mothers and communities
was a natural, even noble act’. In a report filled with striking
testimony, one of its most lasting impressions was the degree
to which ‘ways of thinking’ could be ‘disfigured by the all-

pervasive racism of the times’.%'

Similarly, caution needs to be exercised in relation to the
moral significance of extant public criticism. Clearly the mere
fact that there were dissenting views, that there were people
who spoke out against a certain policy or practice, does not
in itself prove either that they were making ‘the relevant
moral judgments’ or that they should have been more closely
heeded by their contemporaries. With the advantage of
hindsight it is, of course, possible to select viewpoints from
the past that are broadly in accord with contemporary, anti-
racist values and validate them as exemplary exercises in
moral judgment. However, to assume that those living in
the moment ought to have come to similar conclusions is to
assume they were able to adopt a perspective on their own
times that was not available to them: the perspective of the
future looking back on the past. The conclusion that may
sometimes need to be drawn from the existence of dissenting
views is not that some people in the past made the right
moral judgments while others did not, but that the existence
of competing and potentially incommensurate values make
moral judgments inherently contestable and, in some cases,
difficult to adjudicate until the full story has unfolded. As
Robert van Krieken has noted in relation to the removal of
Aboriginal children, there were ‘scattered voices of critical
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dissent at almost every point of the policy’s history’, but it was
not until a ‘large body of subsequent historical research” had
been undertaken ‘that it [became] more widely recognized

how destructive and damaging a practice it was’.%?

To argue in this way is, of course, to risk becoming an
apologist in the other, less defensible, sense of the word and
it is a trap that must be studiously avoided, especially for
those whose interests it serves. Notwithstanding the ‘all-
pervasive’ racism of the time, it is clear that the intentions
of the different governments involved in the policy of
forced removal were by no means always above reproach
and that political actors often did not take enough trouble,
in Arendt’s memorable phrase, ‘to think what [they were]
doing’.%® Precisely how far misguided, but supposedly
good, intentions excuse the various governments involved
in child removal from what, seen from the perspective of its
victims, was always a cruel and inhumane practice remains
unclear. Attempting to disentangle the different motivations
for the policy (or indeed decide whether intentions should
be privileged over consequences in attempts to determine
whether it deserves the label genocide)® is a difficult
historical and legal enterprise and one that, not surprisingly,
continues to be a subject of dispute. The defence of misguided
paternalism certainly seems weakest in relation to the period
from 1930 to 1945 during which child removal was driven,
with the support of the Commonwealth Government, less
by the aim of ‘rescuing’ half-caste children from degradation
and more by the eugenicist idea of ‘breeding out the colour’
through biological absorption. At this point in its history,
the policy of child removal was clearly motivated by fear of
racial impurity rather than compassion for suffering children
and deserves to be scrutinised, if retrospectively, against the
United Nations Convention on the Prevention and Punishment
of Genocide of 1948.5%

As important as it is to press the responsibilities of
governments as far as they can go legally and morally,
however, there is still a point at which it becomes necessary to
acknowledge that political action is subject to contingencies
that cannever be fully mastered. If we are not to fall for inflated
notions of agency that assume all harms are ultimately either
‘intentional’ or ‘foreseeable’, we need to remain mindful
(if still sceptically mindful) of what political agents might
legitimately have imagined themselves to be doing at the
time. Among other things, this entails acknowledging that
insight into wrongdoing is sometimes contingent either
upon changes in background understandings (in this case,
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about the nature and value of Aboriginal culture) or upon
revelations about the actual consequences of actions (in this
case, about the terrible suffering inflicted on Aboriginal
people) and sometimes both at once. At the very least, it
seems important to recognise the contradiction involved in
insisting that our predecessors should have seen what they
were doing while at the same time acknowledging how
much they were blinded by racial prejudice. Seen through
the eyes of people at the time, there may have been nothing
inherently contradictory about forcibly removing children
from their mothers while claiming to have the best interests
of Indigenous people at heart. The problem was not that
their intentions were malevolent, but, as Raimond Gaita puts
it, that they were ‘saturated with profound disdain for the
Aborigines’.%® Put differently, it was not that the destruction
of Aboriginal society (as distinct from Aboriginal people) was
unforeseen or unintended, but that it was either not regarded
as a harm or, if a harm, as one that was morally outweighed
by the benefits of civilisation.

Presented in more general terms, the argument being
advanced here is that our ability to comprehend the policy
of forced removal as an injustice is based on a kind of ‘tragic
recognition’ (anagnorisis). In Patchen Markell’s reading, the
essence of this concept lies in our lack of mastery over our
actions and the implications this carries for our sense of
identity. Markell begins from the premise that our interactions
with others are fundamentally ‘shaped by what we know, or
what we think we know, about who we and others are’. Yet,
as he goes on to argue, political action is exposed to “worldly
contingency’ in a way that often exceeds or puts a lie to these
assumptions about identity. Markell, following Arendt,
locates the sources of “worldly contingency’ in the ontological
conditions of action itself: causality and plurality. To act is to
enter a “world of causality’, to be an initiator of effects. Yet,
since it is impossible to know in advance what those effects
will be, agents are capable of ‘initiating sequences of events
that, once begun, proceed without necessarily respecting
[their] intentions’.®® The problem with this, according to
Markell, is not simply that our actions have unanticipated
consequences, but that it is never entirely clear where our
responsibility begins and ends.>® Similarly, political action
is only possible in the context of ‘a world inhabited by a
plurality of other acting persons’.®’ Without others to witness
and give meaning to our acts they would have no reality.
Yet the condition of plurality also means that our actions are
always intersecting with (and being blown off course by) the
actions and reactions of others. Not only does this make the



consequences of our actions unpredictable, it gives us little
control over the meanings they acquire in the public realm.
What we claim to have done and what others claim we have
done can be two quite different things.

Taken together, according to Markell, these two sources of
worldly contingency, causality and plurality, expose our
inability to control what happens or, as he puts it, ‘our
own finitude in relation to the future’.®’ Almost inevitably,
and herein lies the basis for tragedy, our actions escape or
exceed our intentions, returning in forms that were not only
never anticipated, but which have the power to “undo us’.
Perhaps the most disturbing implication of the fact that
action takes place under conditions of worldly contingency
is that the things we do in the name of humanity or justice
or civilisation or order can, with the passage of time, take on
entirely different connotations, bringing us into conflict ‘not
only with what [we] disavow, but with [our] own deepest
commitments’.?? To see this possibility realised, as many
of the tragic heroes do, is to be presented with something
far more shocking than the unintended consequences of
our actions. It is to be confronted with the collapse of the
‘identificatory scheme’, our sense of who we and others
are, that we have used to govern our activity.®® As Markell
puts it, ‘scenes of tragic anagnodrisis’ do not simply entail
moments in which identities are happily confirmed and
consolidated. They extend also to ‘moments of catastrophic
loss, occasions for mourning, provocations to strike out one’s
eyes’.®* Confronted with what they have done and, at a
deeper level, with the tragic nature of action itself, agents can
find themselves ‘caught between the desire to deny, and the
evident impossibility of denying, what is before their eyes’.%®
More than simply a ‘retrospective re-experiencing of a set of
events as a “significant whole”’, then, anagnorisis entails an
appreciation of contingency and of our inability to be fully
master of our own deeds and identity.®®

The ever-present risk with appeals to tragedy is that they
cloud, rather thanilluminate, ourunderstanding of culpability,
placing agents at the intersection of irreconcilable conflicts or
at the mercy of forces beyond their control in ways that make
their actions seem more justifiable than they really were. This
risk notwithstanding, there are grounds for suggesting that
the concept of anagnérisis fills a gap in our moral calculus,
allowing us to find a place both for the good intentions of our
predecessors and our own feelings of shame in relation to
the Stolen Generations. At first blush, the practice of forced
removal seems a poor illustration of the unpredictability of

action since the break up of Aboriginal society was not so
much an unforseen consequence as an explicit intention
of the policy. As historians have convincingly argued, the
policy of removing Aboriginal children was, even in its
more benign phases, clearly meant to sever traditional ties
to family, culture and country.®” What makes the intention
redeemable in this case, once again with the exception of the
inter-war years, is that the destruction of those connections
was seen to be a means to an end, not an end in itself. As
Anna Haebich has shown, those engaged in the policy
of removal were neither completely unaware of the pain
they were inflicting upon Indigenous people nor, in some
instances, entirely lacking in compassion for their suffering.
They simply assumed (or managed to convince themselves)
that subjecting Indigenous children to the ‘civilising regimes’
of state institutions and white homes was in their best
interests.®® What was unanticipated from their perspective
was not that the removal of children would be destructive of
their Aboriginality, but that ‘civilising missions” would come
to be regarded as dimly as they now are.®

For non-Indigenous Australians, the moment of tragic
recognition, a moment simultaneously fiercely resisted
and shamefully accepted, arrived with the publication of
the stories of the Stolen Generations and the description of
the practice of forced removal as genocide. What made the
revelations of the Stolen Generations particularly explosive
was the fact that it forced a fundamental re-evaluation of the
‘identificatory scheme’ by which non-Indigenous Australians
had previously governed their activity: their sense of
themselves as humanitarians and agents of civilisation.”® As
Raimond Gaita first suggested, shame was a more appropriate
emotion than guilt in this context because it entailed a form
of responsibility for the past that was based less upon legal
notions of culpability and more upon a sense of national
identification. Australians of the current generation owed
Indigenous people an apology, he claimed, not because they
were personally guilty of wrongdoing, but because their
attachment to the nation made them responsible for what
had been done, even with the best of intentions, in its name.”"
Shame seems a particularly apposite response in this context
because it is an emotional correlate of coming to see oneself
in a different, much less appealing, light. Generally speaking,
to quote from Michael Fagenblat’s excellent essay on the
apology, an act ‘only becomes shameful when one goes over
what one has done and endures it from a new perspective’.”?
More precisely, ‘shame is inseparable from the experience
of being seen, and especially from the experience of being
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seen in an unanticipated light, such as arises when the point
of view of someone else, previously unnoticed, obtrudes’.”
Among other things, the stories of the Stolen Generations
provided Australians this new perspective, giving rise to a
sense of ‘collective shame for who we were, before we saw

what we now see’.’*

At first glance the emphasis upon contingency that is
central to the concept of tragic recognition would appear
to be inconsistent with the practice of public apology. Yet if,
following Gaita and Fagenblat, our responsibility for past
injustices is grounded in shame rather than guilt, there is
no reason why an apology cannot be offered in recognition
of the misshapen identity of the political community (and
the need to reform it).”® It is instructive in this context that
Govier and Verwoerd do not ultimately rest their argument
in favour of public apologies on the need for contemporaries
to know they were engaged in wrongdoing. Regardless of
what might be expected from political agents in times gone
by, or in what the authors elsewhere suggestively refer to

as the ‘morally distant past’,’®

citizens in the present have
a right to re-evaluate past actions in light of contemporary
norms. ‘An even more fundamental basis for resisting
Presentism’, they write, ‘is that whatever the moral values
of the past, contemporary moral agents exist in the present’.
‘In the final analysis’, they go on to suggest, ‘it makes little
sense for them to judge by moral standards that are not
their own’.”” For Govier and Verwoerd, in other words, the
‘“ultimate implication” of presentism — that no apology should
be offered for actions that were not understood to be injustices
at the time they were committed —is simply unacceptable. To
see things in this way would be tantamount to saying that
the political community, as it now seeks to constitute itself,
is prepared to condone ‘institutions and practices such as
slavery, colonialism or the compulsory sterilisation of so-
called mental defectives’.”® The value of public apologies, in
other words, can sometimes lie less in accepting blame for
who we were in the past and more in taking responsibility
for who we want to be in the future.

If an acknowledgement of contingency poses a problem to
the practice of public apologies, therefore, it is not so much
in terms of the judgments we can make about our past, but
in terms of the promises we can make about our future.
Assuming that an element of unpredictability cannot be
eradicated from politics, we can never be sure that the actions
we undertake in the present, however well motivated, will
not be perceived by future generations as grave injustices.

(2009) 13(2) AILR

PAST INJUSTICES AND FUTURE PROTECTIONS:
ON THE POLITICS OF PROMISING

What emerges most clearly from the ironic coincidence of the
apology for the policy of forced removal (enabled by racially
discriminatory legislation) and the current ‘intervention’ into
Indigenous communities in the Northern Territory (enabled
by racially discriminatory legislation), is the ambiguous
position of citizens as spectator-actors and the importance
of using our reflection on the past to inform our policies in
the future.”® As citizens, burdened with responsibilities for
others, we find ourselves in the difficult double position of
having to look back on our ancestors with a critical eye while
never knowing, as Frank Brennan astutely remarked, ‘[w]hat
will be said of all of us in two generations’ time’.® The risk
is that the judgments we make about the past in our capacity
as spectators will be handed down far too severely, while the
commitments we make about the future in our capacity as
actors will be taken far too lightly. In this case, the failure to
fulfil the promise of ‘never again” would amount to the most
serious of political betrayals: that of the (newly constituted)
identity of the political community.®'

Il Conclusion

Whether or not we avoid that betrayal depends very much
on how we approach the vow of ‘never again’. If it is seen
as a guarantee, a confident assertion against human finitude
in relation to the future, it is forever at risk of becoming
a hollow or even dangerous gesture. By their very nature,
guarantees, unlike what I will go on to call “promises’
(following the meaning given to that term by Arendt), tend
to presuppose a mastery of circumstance and focus upon
results rather than principles.?? It is inherent to the concept
of a guarantee that the person or institution that offers it has
the capacity to ‘deliver” in the face of the uncertainties of the
future. Rather than acknowledge and make allowances for
contingency, guarantees reduce the world to mere matter,
to be manipulated at will. Equally, since a guarantee relates
only to an outcome, it is bound to an instrumental logic
in which ends are privileged over means. By definition,
the measure of a guarantee is found in the result, not the
process by which it is achieved, and this opens the door
to any number of shortcuts and abuses. Understood as a
guarantee, therefore, the vow ‘never again’ amounts to a
denial of contingency that has the potential to defeat the
very apology that provides the occasion of its utterance. To
the extent that guarantees forcefully reinscribe, rather than
reflectively question, the assumptions of moral certainty and
sovereign control, they merely perpetuate the conditions
that lead to excessive uses of power.



By contrast, when the vow ‘never again’ is seen as a “promise’
in Arendt’s understanding of the term, it has the potential to
reframe the very conditions under which ‘sovereignty”is both
‘held” and ‘exercised’. The key to this transformation lies in
the way promises integrate tragic recognition into politics.®®
Rather than deny the limits of political action, according
to Lisa Disch, ‘promise-making acknowledges those limits
and attempts to work within them’.8% In recognition of the
unreliability of actors, ‘who never can guarantee today who
they will be tomorrow’, and the unpredictability of action,
whose consequences are impossible to foretell, promises
work by sharing sovereignty between the self and the other.®®
As Arendt presents it, promises imply a shift away from a
conception of the self as master (the absolute sovereign)
because they make others witnesses to, and keepers of, our
identity. Trust can be invested in promises because their
performance rests less on the integrity of the person that
makes them and more on the public realm in which they
are witnessed and remembered as representations of who
one claims (or undertakes) to be. Ultimately, to use Disch’s
neat glossing of Arendt, ‘it is not the self which makes the
promise, but the promise which makes the self’.% Implicit
within this approach is an understanding that promises, in
order to be meaningful, must relate to political identities, not
social outcomes. The promises that count (and which must
be counted upon) are the ones that relate to the principles
that govern the political community.

There are good grounds for suggesting that Rudd pressed the
vow ‘never again’ more in the direction of a guarantee than a
promise and, in doing so, risked repeating the very injustice
for which he sought to atone. As Fagenblat has pointed out,
the remarkable feature of the apology was that it represented
an act of sovereign exceptionality not, as is characteristic, in
the mode of war, but in the mode of supplication. In this
case, sovereignty ‘deployed its transcendence with respect to
the law in order to practice humility rather than violence’.8’
Yet this moment of transcendence, this ‘extraordinary act
of recognition” by which the sovereign owned up to ‘the
violence of its own sovereignty’, did little to change the
shape of the political system.®8 Confident in the assumption
that the moral order had been restored, that the law was
once again aligned with justice, Rudd dared to treat the
apology as a moment of reconciliation without remainder.
Reconstituted as a ‘fully united and fully reconciled people’,
Australia could now safely forget the past (and its lessons)
and look instead to fixing the distributive injustices that
compromised its newly asserted commitment to equality

and non-discrimination. Admirable as the aim appears,
Rudd’s ambitious programme for ‘closing the gap” — the
gap, not simply between Indigenous and non-Indigenous
life-chances, but between the principles and reality of the
postcolonial state — continued to be premised upon the very
idea of sovereignty that lay behind the Stolen Generations.
More than just a sign of bipartisanism, the ‘war cabinet’
represented a marshalling of the full power of the sovereign
in an effort to resolve the new Aboriginal problem.

On the same day the apology was delivered, however,
Patrick Dodson gave a speech to the National Press Club in
which a different vision of the political order was articulated.
Encouraged by the willingness of the Government to finally
acknowledge and renounce past injustices, the former
chairman of the Council for Aboriginal Reconciliation
ventured to suggest that ‘[a]fter this moment Australia can
be imagined as a different place’.?® Like a number of other
Indigenous leaders, Dodson’s perception of the type of
country he was living in and its possibilities for the future
had been radically transformed by the unprecedented
gesture of apology. Significantly, however, he did not say
that Australia was a different place, simply that it could
now be imagined as a different place. Whether it could live
up to this promise, whether it could be what was, as yet,
merely imagined, was a question for the future. Evidently
(and perhaps also experientially) more alive to worldly
contingencies, Dodson understood that the apology did not
represent the culmination of the process of reconciliation, but
the creation of a space in which it might, finally, begin. Yet, as
his speech revealed, the prefiguration of that imagined place,
that new Australia, was already present in the Government’s
recognition of its ‘misguided attempt to destroy our people’
and in its ‘commitment to ensure that those “saddest of all
stories” will not be repeated in the future’.*® Intentionally or
not, the apology made the Indigenous people of the country
witnesses to (and keepers of) a promise about the identity
of the Australian state. If future generations are to mark the
apology as a new beginning, this promise will need to find
institutional expression.
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