A decade later: issues in the
care and protection of children

By Judy Cashmore

A decade on from the joint report

by the Australian Law Reform
Commission and the Human Rights
and Equal Opportunity Commission
Seen and Heard: Priority for Children
in the Legal Process, ALRC 84, (1997),
many of the issues that were of
concern in relation to child protection
and children in out-of-home care are
just as pertinent now as they were
then—and some are more urgent and
troubling.

In 1995-96, there were 91,734 child protection
notifications across Australia to state and
territory departments. A decade or so later,

that figure has risen to 309,517, an almost
threefold increase, and much of it due to the
very substantial increase in New South Wales
from 28,930 to 189,928.1 At the same time,

the number of substantiated? naotifications or
reports across Australia has nearly doubled
from 29,833 in 1995-96 to 58,563 in 2006-07.
The proportion of reports that are substantiated
has varied from 25% to 60% across jurisdictions
over the decade. The reasons for the increases
are complex and probably associated with

a combination of social problems such as
family violence, parental substance abuse, and
mental health problems.3 The variations in the
substantiation rate are most likely related to
changes in policy and practice.

The trend in the number of children in out-of-
home care is similar—it has doubled over the
last decade or so, from 13,979 in

June 1996—to 28,441 children in June 2007.
Some of this increase is due to children
remaining in care for longer periods, again a
result of an increasing frequency of parents
being unable to cope and provide adequate
parenting.

There has been greater recognition over the
last decade or so of the need for primary and
secondary prevention at both the state and
federal levels of government, in order to reduce
the extent and severity of child abuse and
neglect and to promote children's well-being.
This has resulted in some investment in various
early intervention programs and services

that are still being evaluated.4 But there are
serious problems with children not receiving
the services they need, partly because of the
lack of coordination between departments and
other agencies across portfolios and between
state and federal jurisdictions. The problems
with children falling through the gaps between
child protection and juvenile justice outlined in
the Seen and Heard reports continue.

There are still inadequate and insufficient
alternatives to the court process, such

as family group conferences, pre-hearing
conferences and other forms of alternative
dispute resolution that involve children and
their families.8 In New South Wales, for
example, the Children and Young Persons
(Care and Protection) Act 1998 makes specific
provision for alternative dispute resolution
processes, but there has been little progress
in implementing these. There are often long
delays before matters are resolved in the
Children’s Courts. There are insufficient drug
and alcohol and mental health services for
parents, especially those that recognise and
cater for parent's care-giving responsibilities,
There are very limited mental health services
for children, a shortage that is exacerbated by
the increase in the numbers of children and
families needing such services. This means
that although many children are being reported
to the statutory departments in each state, they
are less likely to receive the services that they
and their families need to help resolve their
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The investigative process

Where reports or notifications to state
departments or to the police concern
allegations of criminal offences against
children—mostly sexual abuse or child
sexual assault—most states and territories
in Australia now have specialist investigative
units or teams to investigate these cases.”
In several states, these consist of teams of
co-located police and caseworkers such as the
Suspected Child Abuse and Neglect (SCAN)
teams in Queensland and Joint Investigative
Response Teams in New South Wales.8

In most states there is also now provision
for the investigative interviews with child
complainants to be electronically recorded
and presented as part of the evidence-in-
chief in court, as recommended in Seen and
Heard (Recommendation 93) but there has
been no adoption beyond Western Australia
of the practice of allowing the whole of the
child's evidence to be taken prior to trial

and video taped for presentation at trial
(Recommendation 94) °

Several evaluations and a Victorian Law Reform
Commission report have also pointed to a
fairly high rate of complaints being withdrawn
and not proceeding to prosecution, with some
suggestion that police in particular may be
discouraging child complainants and their
families from continuing with allegations of
sexual and physical offences against children,
especially where they are young and there

is a low expectation of a conviction against
an accused who does not plead guilty.
Despite the increased recognition of child
sexual abuse, it is clear that much remains
unreported, with many children not disclosing
the abuse for some time, even years, and
others not disclosing it at all. Once reported,
there is a high level of attrition in the number
of cases progressing from the initial report to
the police or to child protection authorities,
through investigation, the preparation of briefs
of evidence and then again before and during
the trial process.10 The estimates suggest

that only between five and 10 per cent of
cases that proceed to court from initial report
and substantiation are finalised by plea or by
verdict, and only about half of these result in a
conviction.

Children in out-of-nome care

Where the state takes action to remove
children from the care of their parents and
takes on parental responsibility, it is reasonable
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to argue that the state has a duty of care and
obligation to provide better care and to ensure
that the various physical and emotional needs
of these children are met. There are, however,
continuing concerns about the care that many
children and young people in out-of-home care
receive, as outlined in the Seen and Heard
report and in the Non-government Report to the
UN Committee in 2005, and a number of other
formal inquiries and reports during this period.
These concerns include:

o the lack of stability, permanence and
emotional security for children in their
out-of-nome care placements;

o a limited range of options for placing
children in care, especially for children and
adolescents with complex needs;

0 inadequate contact for children with their
families and other significant people;

o the poor educational performance, and
inadequate physical, dental and mental
health of children in care.

Indigenous children and young people

An intractable and apparently worsening
situation is the plight of Indigenous children.
The over-representation of Aboriginal and
Torres Strait Islander children in the child
protection system continues-—in 2007
Indigenous children were 5.4 times more likely
to be the subject of a substantiated report than
other children—and were 8.3 times more likely
to be in out-of-home care than other children
across Australia.’2 These figures are likely to
underestimate the over-representation because
there is evidence that children's Indigenous
status is not consistently recorded.?? Despite
numerous inquiries, reports, and calls for
action to redress the serious problems for
Indigenous children over the last decade, there
has been little action or federal leadership until
the contentious intervention in the Northern
Territory in July 2007, now subject to a review.

In its Concluding Observations in 2005, the UN
Committee on the Rights of the Child urged the
Australian government to:

prioritise working with, and continue to
work with Indigenous community leaders,
agencies and communities to establish

a range of best practice solutions for
Indigenous children and young people.

It also recommended that the Government:



intensify its cooperation with Indigenous
community leaders and communities to
find, within Indigenous families, suitable
solutions for Indigenous children in need of
alternative care.

Clearly, the reaction of numerous Aboriginal
women, in particular, the Northern Territory
intervention, is testament to the contravention
of this recommended consultative approach.

Continuing government responsibility
after care

Despite the vulnerability of many young people
leaving care, they are expected to become
independent earlier than other young people
who have not been in care. Most have few
social or family supports, are less likely to have
completed school, gained employment or have
somewhere stable to live. They are more likely
to have mental health problems, children of
their own at a young age, and difficulty making
ends meet. A longitudinal study in New South
Wales found, however, that those who were
stable and felt secure in care, had completed
Year 12, and had social and emotional support
beyond leaving care, were faring quite well
and much better than their peers without these
resources.!4

While there is some indication that some
state departments are beginning to provide
more support for these young people, the
picture is very uneven across states, and
within states between metropolitan and

rural and regional areas. Not all young

people have leaving and after care plans as
recommended (Recommendation 181) or as
required by legislation in some states. The
recent discussion paper on a National Child
Protection Framework (May 2008) released by
the Federal Labor government does, however,
make recommendations for improved and
continuing assistance for young people ageing
out of care.15

Determining the extent to which
children's best interests are being met

On a positive note, most states now have

a charter of rights for children in care!é
(including a right to participation) or are

in the process of establishing one, and
have established complaints or auditing
mechanisms for children in care.'” Whether
these provisions have been properly
implemented and are operational is unclear.

It is very clear, however, that more effort

and investment is needed to bring together
systematic data, research and evaluation

in relation to the impact of child protection
and out-of-home care policies, practices and
legislation, to determine the extent to which
children’s best interests are being met within
these systems, and whether the participation
principle has had any effect on practice.
Relatively recent audits of child protection
and out-of-home care research found that
there were considerable gaps in the research
and indicated that there was a very low level
of investment in research compared with the
expenditure on services within the systems.18

The continuing and increasing concern is
the capacity of the child protection and out-
of-home care systems to respond to this
ever-increasing demand and to be effective
in protecting the safety and development of

. children already within the system and those

being reported to it. The Seen and Heard
report stated that the:

Claims that the state and territory family
services departments are mismanaged,
underfunded and failed to care adequately
for children’ were confirmed by the
submissions to that Inquiry (para 17.6).

More recent inquiries in most states, and the
clamour for changes following the deaths of
children in New South Wales and elsewhere
indicate the need for a radical rethinking of
the way these systems work. These problems
are not unique to Australia but are endemic in
jurisdictions across the Western
English-speaking countries that have adopted
the US-Anglo model. For example:

It is apparent that at this time, the start

of the 21st Century, child protection in
Australia and in many places in the world
is in a state of crisis. Child death inquiries
abound, politicians and populations panic,
simple and complex solutions to the
‘problem’ are accompanied by increasingly
strident rhetoric about protecting more
and more children from ever more toxic
events and families and about punishing
offenders. Workers get caught up in a
cycle of fear as they undertake punishing
hours of hard work working for the welfare
of children and young people while
desperately trying to avoid being the next
media victim themselves. Families become
ever more alienated as they undergo
assessments of their parenting and receive
little help so they don't ask for help again

A decade later: issues in the care and protection of children



and expend valuable energy avoiding the
arm of the welfare."®

A number of academic and other
commentators here and overseas?0 have
been urging a serious rethink of the system. A
2007 report by PeakCare in Queensland, for
example, provides a history and a critique of
the need for a radically new direction focusing
on a number of principles. The suggestions
include developing a public health model;
focussing on child and family wellbeing;
developing a new ethical framework and
value base, not just based on risk; returning
to relationship-based practice; developing a
renewed emphasis on locality-based services
and prevention; and informing management
from the frontline. Advocating for children’s
best interests in the child protection and out-
of-home care system now means challenging
the very assumptions, policies and practices
of the current system and looking for new
approaches. It also presupposes a renewed
emphasis on early intervention with a particular
focus on promoting children's well-being, not
just preventing abuse and neglect.
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