Time for Constitutional Change?

We the people

The existing preamble to the Commonwealth of Australia
Constitution Act 1900

“WHEREAS the people of New South Wales, Victoria, South Australia,
Queensland, and Tasmania, humbly relying on the blessing of Almighty God,
have agreed to unite in one indissoluble Federal Commonwealth under the
Crown of the United Kingdom of Great Britain and Ireland, and under the

Constitution hereby established:

And whereas it 1s expedient to provide for the admission into the

Commonwealth of other Australasian Colonies and possessions of the Queen:”

The following suggestions for a new preamble are contained in the
CCPF’s report, ‘“We the people of Australia...”

The report is reproduced in full at the Constitutional Centenary
Foundation’s website, at www.centenary.org.au
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We, the people of Australia, humbly relying on the blessing of Almighty God, having a rich cultur-
al heritage from all the peoples of the earth, resolve, through the free association of ourselves as a
democracy, to regulate the affairs of our people in our various States and Territories as a sovereign
nation under the Rule of Law as founded upon this, the Australian Constitution.

- Peter Janssen, Moorooka QLD
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We, the people of Australia, from the six States and two
Territories, form one indissoluble democratic nation
under Almighty God. We acknowledge that the
Commonwealth has evolved into an independent and
sovereign nation under the Crown and recognise our
federal system as a representative democracy with

responsible government.

We recognise the prior ownership of our country by
our Indigenous people and that they are entitled to
rights by virtue of their status. We will continue to
nourish and conserve our unique environment for
future generations and to practise sustainable develop-

ment.

It is our responsibility to uphold the rule of law and to
defend our nation. We affirm the rule of law and the
equality of all before it. We are united by our rights,
rejecting discrimination on the grounds of race, sex or
religion. We are multicultural, sharing a common lan-

guage and tolerating and respecting our differences.

We, the people of Australia, have agreed to reconstitute
our system of government as a republic. Asserting our

sovereignty, we commit ourselves to this Constitution.

- Ms Kirstie Gill, Brisbane QLD (aged 14)
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by participants in the quest:

The following preamble template was developed for consideration by the
Constitutional Centenary Foundation panel, broadly reflecting the ideas expressed

We the people of Australia,

Which has since become an independent naton,

Now renew our Constitution [as a republic].

custodians of our land,

United by pride in our diversity,

Our belief in equality and freedom,

And love ot this unique and ancient land.

We commit ourselves to this Constitution.

Who came together in 1901 as a Federation under the Crown with the blessing of God,

In the spirit of reconciliation, we acknowledge the Indigenous Australians as the original occupants and
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Members of the CCF preamble panel also drafted preambles, reflecting different
approaches from the inclusion of all or most of the recommendations of the
Constitutional Convention. Their suggestions include:
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Queensland, Tasmania

Almighty God, agreed to unite in one indissoluble Feder

Constitution and the Crown of the United Kingdon

Having become an independent nation m
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republic under this Constitution to promote the general welfa

tice, liberty and peace.
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Constitutional poetry

By Professor Jeremy Webber*

ustralians are contemplating significant constitutional reform to coin-

cide with the centenary of Federation. This reform is being driven by the

move to a republican form of government. It may also include the adoption of

a nhew preamble - a new and inspirational introduction - to the Constitution.!

Last year’s Constitutional Convention gave considerable
impetus to this movement for reform, but it also signalled
a subtle change in the nature of the debate. In the past,
constitutional reform has tended to be the preserve of the
specialist, with proposals concentrating on technical
adjustments of little interest to the Australian public gen-

erally.

The Constitutional Convention served to broaden the
debate and, in particular, to place more emphasis upon
the symbolic dimensions of constitutional reform.
Increasingly one hears suggestions that the Constitution
should reflect more closely the national character. It
should declare who we are as a people. It should, in the
words of the 1987 report of the Advisory Committee to
the Constitutional Commission, “embody the fundamen-
tal sentiments which Australians of all origins hold in
common’”.? [t should speak with the poetry that we
commonly assoctate with the American Constitution or
the French Declaration of the Rights of Man and the

Citizen.

The opening words of the Australian Constitution are
often compared — unfavourably — to such texts. The US

Constitution begins with the proclamation:

“We the People of the United States, in Order to forn a
more perfect Union, establish Justice, insire domestic
Tranquility, provide for the common defense, promote the
general Welfare, and secure the Blessings of Liberty to our-
selves and our Posterity, do ordain and establish this

Constitution of the United States of America.”?

The French Declaration of the Rights of Man and the

Citizen begins:

“The Representatives of the French People constituted in
National Assembly,

Considering that ignorance, forgetfulness or contempt of the
rights of man are the sole cause of public misfortune and
governinental depravity,

Have resolved to expotnd in a solemn declaration the nat-
ural, inalienable and sacred rights of man,

So that this declaration, perpetually present to all members
of the body social, shall be a constant reminder to them of

their rights and duties...”4

The Australian Constitution is not too bad, frankly, but it
is nevertheless much more laboured than the American

equivalent, and not terribly poetic:

“WHEREAS the people of New South Wales, Victoria,
South Australia, Queensland, and Tasmania, humbly rely-
ing on the blessing of Almighty God, have agreed to unite
in one indissolble Federal Commonwealth under the
Crown of the United Kingdom of Great Britain and
Ireland, and under the Constitution hereby established:
And whereas if is expedient to provide for the admission
into the Commomwealth of other Australasian Colonies

and possessions of the Queen:”

To many, this literary void is yet another example of the
Constitution’s anachronism — another consequence of the
fact that our Constitution was drafted at a time when
Australia was not quite a nation. Surely we can do better

now.
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I want to raise a number of concerns
with this line of argument. In par-
ticular, I want to speak against the
idea that a Constitution should seek
to define the nation, translating the
country’s deepest commitments into
concentrated poetic terms. I am in
favour of a Constitution that is more

open and matter-of-fact than that.

More generally, [ want to explore the
relationship — often uneasy and ten-
sion-ridden — between symbolic and
functional aims in constitutional
reform. The specialist discussion
tends to avoid discussion of symbol-
ism, as though constitutional reform
were simply about the formation of
practical rules for the running of
government. Whether we like it or
not, however, constitutional reform is
shot through with symbolic implica-
tions and it is time we took those

implications seriously.

y.

The uncomfortable

role of symbolism

Symbolism plays a great, though
often unacknowledged, role in con-

stitutional reform.

In the current Australian debate, its
influence is most obvious in propos-
als for a new constitutional preamble.
The Constitutional Convention
resolved that a new preamble should
be drafted, one that would express a
number of values deemed to be of
fundamental importance to
Australians. These would include:
“recognition of our federal system of
representative democracy and
responsible government”; “acknowl-
edgment of the original occupancy
and custodianship of Australia by
Aboriginal peoples and Torres Strait

2,

[slanders”; “recognition of Australia’s
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cultural diversity”; and a variety of other things including, possibly, “atfirmation
of the equality of all people before the law” and “recognition of gender equali-
ty”. The role of the new preamble would be plainly symbolic. In fact, the
Convention’s communiqué suggested, “care should be taken to draft the pre-
amble in such a way that it does not have implications for the interpretation of
the Constitution”. Indeed, the text would prohibit judges from using it to

interpret other provisions of the Constitution.>

The impact of symbolism is not confined to such overtly emblematic gestures,
however. The move towards a republic is itself driven by entirely symbolic

aims. This is patent from the arguments marshalled in its favour. Consider, for
example, the terms in which Paul Keating expressed his support for the repub-

lican cause in 1995. The creation of the republic would be an act, he said:

“... of recognition: in making the change we will recognise that our deepest respect is
for our Australian heritage, our deepest affection is for Australia, and our deepest
responsibility is to Australia’s future ... Our Head of State should embody and rep-

resent Australia’s values and traditions, Australia’s experience and aspirations...”6

Public figures have gone to some trouble to argue that the republic would not
affect the business of government or Australians’ daily lives. Indeed, the repub-
lican debate is particularly striking in that the chief arguments in favour of
change are purely symbolic, while the chief arguments against it are predomi-
nantly functional. It is a particularly stark example of the tension between

symbolic and functional aims.

But there are many other, more prosaic issues — predominantly functional in
character — that also carry strong symbolic overtones, overtones that we often
neglect. Those symbolic elements can deflect or undermine the functional

aims. They require careful attention.

This is even true, for example, of that most prosaic of constitutional topics:
federalism — the apportionment of legislative power between State and
Commonwealth governments. This symbolic element has not been obvious in
Australian debates over federalism, but it has played a major role in other
countries. The new South African Constitution, for example, studiously avoids
the language of federalism, even though it creates an essentially federal struc-
ture. ‘Federalism’ is rejected precisely because it had become, in many people’s
minds, a cipher for continued ethnic division. Other countries have shied
away from the term, though not the practice, of federalism because they see it
as undermining national unity. The new Constitution of Ukraine is an excel-
lent example. The Autonomous Republic of Crimea has very extensive and
constitutionally guaranteed autonomy, yet Ukraine is nevertheless proclaimed

to be a “unitary state”.”

The interaction of symbolic and functional aims is perhaps most pronounced,
however, in debates over a constitutionalised Bills of Rights. Lawyers almost

always treat these instruments as though they were intended to be nothing
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more (and nothing less) than legal mechanisis for the protection of rights and
liberties. But they also carry a very great symbolic charge. They are com-
monly seen as charters of citizenship, defining the rights that all citizens have.
They are taken to embody the contract between citizens and their governors,

specifying the limits on governmental power. There is nothing surprising in

“A nation’s life is much richer than the terms we use to express
it; it involves much more diversity and contestation. If we try to
define Australia, we ave very likely to end up with a caricature, a

dumbed-down version of what this country is all about.”

this. Assertions of rights are intrinsically connected to ideas of citizenship,

especially if one takes a broad ‘social’ conception of citizenship.

Usually the symbolic and the functional arguments are closely aligned, but this
is not necessarily so. They can come into disjunction, so that the symbolic
arguments displace and may even frustrate the objectives underlying human
rights protections. This is most evident in the uses made of the language of

equality.

Most people, if asked to explain the fundamental objective of a guarantee of
equality, would say that it was designed to protect against government-imposed
disadvantage — that it was motivated, then, by a fundamental concern with
individuals or groups suffering disadvantage within a society. But the language
of equality can also be deployed in very different ways, in a manner that
evinces a desire for uniformity and a hostility to difference within society.
This can be seen in the two potential meanings for the phrase: ‘Every citizen
should be treated in the same manner; every citizen should be in the same
position with respect to the state” This can reflect a genuine concern with
disadvantage. But it can also reflect a much more troubling concern with
what it means to be a nation: one doesn’t have a country unless every citizen is
treated in precisely the same way; one doesn’t have a real country unless every-
one 1s the same kind of citizen. It can embody, in other words, a fundamental

yearning for homogeneity.
Y e g Y.

This latter meaning can, for example, pose a significant barrier to Indigenous
rights, and indeed we have seen the language of equality deployed against

Indigenous rights in just this manner. This use of equality has nothing what-
ever to do with a concern with disadvantage, but a very great deal to do with
an abhorrent form of nationalism. The language of equality is a very impor-

tant string to the One Nation bow.

The problem is that at a symbolic level the language of equality tends to place
a heavy emphasis on uniformity. Presumptively, to treat people equally is to
treat them identically. We may all agree that this cannot be the case in prac-

tice. In some situations identical treatment will magnify rather than minimise

Issue 74
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inequality. We are unlikely to
achieve greater equality, for example,
if we withhold unemployment bene-
fits from all people, male and female,
who cease work because they are
pregnant. But those arguments
always tend to work by way of
exception. The basic presumption is
that identical treatment is equal
treatment. This can pose significant
obstacles to the accommodation of
difterence, both in the broader politi-
cal debate and, potentially, in the

application of a Bill of Raghts.

But what about those aspects of the
Constitution that are not intended to
have specific legal effect — that aim,
as far as possible, to be purely sym-
bolic, that are simply poetic. [ am
thinking of those provisions designed
to “embody the fundamental senti-
ments which Australians of all origins
hold in common”.® Are there any
reasons for caution with respect to

them?

[ believe that there are. T think that
we should not attempt to use our
Constitution to try to define what all
Australians believe, or what this
country is all about. Such efforts
almost always misfire. Either they
end up overdefining the nation, so
that they include things that all
Australians manifestly do not believe,
or they veer into platitudes, so that
they affirm values that are common
to any industrialised democracy.
Some of these values may be worth
affirming, but they hardly amount to
a definition of what makes this
country Australia. But if the first
option is taken, one is likely to end
up with a narrow and exclusive defi-
nition of citizenship. A nation’s life
is much richer than the terms we use

to express it; it involves much more
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diversity and contestation. [If we try to define Australia,
we are very likely to end up with a caricature, a dumbed-

down version of what this country is all about.

We are also likely to fall quickly into anachronism.
Nations live, and in living they change. They cannot be
reduced to writing. Consider what would have happened
had we written a definition of this nation into the
Constitution even as recently as the 1950s. Would we

have been content with that definition now?

Does this mean we should rigorously avoid all symbolism,
all poetry? I don’t believe so. There are ways that we can
capture, in Janet Holmes 3 Court’s phrase, “the scent of
eucalyptus” in our Constitution and that we can manage
appropriately the relationship between symbolism and

function in constitutional reform.

Appropriate uses of

symbolism

Even if we wanted to, we could not eradicate symbolism
trom our Constitution. Language always carries connot-
ations, implications and points of resonance. These leave
their impact on constitutional interpretation, just as they

do on any use of language.

There are many reasons, for example, why s. 92 of the
Australian Constitution was held to forbid the nationalisa-
tion of industry. These undoubtedly included the judges’
own hostility to state ownership and the general problem
ot determining when a constitutional provision protects
not only its ostensible object (trade between the States),
but also the conditions on which that object was
premised (the existence of a free market). But despite the
undoubted importance of those reasons, one also suspects
that the result was made more likely by the stirring lan-
guage 1n which s. 92 was drafted, requiring as it does that

trade between the States be “absolutely free”.

One might try to limit such eftects by ditterentiating
between the operative and symbolic parts of a
Constitution. This differentiation occurs in France, where
one document — the Declaration of the Rights ot Man
and the Citizen — has little practical impact but a strong
symbolic role, and another — the Constitution — governs

the practical workings of government.
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One might try to accomplish the same thing in Australia.
In fact, the Convention’s proposal for a new preamble
does aim for this kind of outcome. It tries to do so by
forbidding the courts from using the preamble in consti-
tutional interpretation, thereby attempting to quarantine
the symbolism from the operative parts of the
Constitution. One can question, however, the wisdom

and the efficacy of that attempted separation.

First, the very eftectiveness of symbolism can depend
upon it being taken seriously, and this may mean that one
has to allow it to have some consequences. Indeed this
makes intuitive sense. There does seem to be a difficulty
in claiming certain principles to be fundamental to our
political life, but then forbidding anyone from taking

them into account.

But second and more importantly, the attempt to quaran-
tine the preamble depends upon a simplistic understand-
ing of constitutional interpretation — a belief that consti-
tutional provisions can be scparated from broader interests
and concerns. This 1s not so. Interpretation of the divi-
sion of powers, for example, is inevitably coloured by
broader conceptions about what federalism — the relation-
ship between the States and the Commonwealth, indeed
the very structure of the Australian nation itself — is all

about.

A constitutional text needs to be interpreted, its provi-
stons need to be elaborated to speak to specific cases and
its various elements need to be woven into a consistent
whole. The broad concepts — like federalism, the rule of
law and democracy — that we use to understand our
countries’ governments inevitably shape our interpretation

of their Constitutions.

The broad considerations that courts inevitably use when
interpreting the Constitution are precisely the kinds of
considerations that the Convention proposes to write into
the preamble. It adopted, those phrases will have a mea-
sure of real democratic legitimacy; they will be deliberate
statements of important values for this country. Isn't it
appropriate that the courts do refer to these recitals?
Indeed, how can they be stopped from doing so? It
would be more straightforward and more transparent if
they did. We should focus on what we should write into
that preamble, not chase the chimera of trying to exclude

constitutional interpretation.




I know that some actors in the Convention wanted to
have a Bill of Rights enshrined in the Constitution, and
only settled for the possible recognition ot equality in the
preamble as second best. They may still harbour the hope
that the courts will use the preamble to create, by judicial
interpretation, a robust guarantee of equality. The adop-
ton of a Bill of Rights by stealth would not be appropri-
ate and, if that is the objective, equality is best left out of
the preamble. If the democratic process cannot produce a
Bill of Rights by conscious action, one should not be cre-
ated by covert means supplemented by judicial fiat. But
even if recognition of equality is included in the pream-
ble, I doubt very much that the courts would use it as the
basis for a new set of rights. The role of preambles is
clear in Anglo-American constitutional theory; they do
not create independent rights and obligations and there
would be no democratic warrant for departing from that

practice here.

The attempt to prevent the courts from drawing upon the
preamble in constitutional interpretation is therefore mis-
conceived. There may be other reasons, however, to sepa-
rate the symbolic from the functional elements of the
Constitution (to the extent that chis is possible). The
yardstick of symbolism is often very different from that of
function. For example, those concerned with symbolic
recognition may focus primarily on the amount of atten-

tion they receive in the document. 1id they get four

Time for Constitutional Change!?

clauses when someone else got 242 Were they relegated

to the back of the document? For those concerned with
Constitutions as functioning documents, such considera-
tions are irrelevant. It may simply take more space to say

what needs to be said.

One can see glimpses of this kind of disjuncture in the
Australian debate. The 1988 report of the Constitutional
Commission rejected a proposal tor a revised preamble in
part because it heard such different opinions on what
should be included and what excluded.? Once one
includes Aboriginal people, why shouldn’t one recognise
multiculturalism? Once one recognises multiculturalisin,
why shouldn’t one recognise those who fought in the
war? A long contest for recognition then ensues. 1 do
not believe that these problems are so intractable that one
should simply suppress them. But the complex problems
of symbolic calculation may be more easily resolved if
one can deal with them in a document that 1s set apart

from and therefore unconstrained by functional objectives.

To this point, I have tended to deal with symbolism as
though it were an awkward intrusion into the constitu-
tional process — something that should be managed rather
than embraced. But the simple fact that symbolism does
intrude, so insistently, should alert us to the fact that it is
there for a reason. We should reflect, in short, on the func-

tionality of symbolism, if we wish to deal with it sensibly.
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So why are symbols an indispensable
part of people’s grappling with

Constitutions?

To begin, symbols can be extraordi-
narily important in rendering con-
crete ideas that are otherwise abstract
and diffuse and in emphasising that
they matter. One doesn’t have to
grasp an entire complex argument —
or a complex set of constitutional
provisions — to be concerned about
one’s country; the symbols stand for
a set of institutions or issues that are
crucial, that one cares deeply about,
but that can be worried about and

elaborated over time.

Symbols are important as objects of
attachment, objects of allegiance.
This too plays an important role in
our reasoning. Iris Murdoch, when
speaking of the act of doing philoso-
phy, emphasises the close linkage
between passion and reason, how it is
our passions, our commitments, that
drive the quest for greater rigour and
insight. We fasten on a set of issues —
often associating them with a set of
classic problems or situations — and
our preoccupation with those issues
holds our attention, as we try to

work them through over time.

Countries are a lot like that. They
too hold our attention, often through
the use of certain symbols or images
(the sunburnt country, the bush,
mateship, the Eureka stockade,
Australia in Asia, the settlers’
encounter with the dreamtime) and
that very attachment forces us to
worry over what our country should
mean, what it should be doing,
where it should be heading. That
too is the role of the somewhat more
complex symbols that exist within

Constitutions. They too serve as

Reform Issue 74 1999
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objects of allegiance — and as con-
cepts that stand at the very centre of
our engagement as citizens and as
constitutional lawyers, even in our

specialist debates.

to definitions that soon seem skewed
and partial precisely because they
focused on concerns that were cen-
tral at one moment, but were soon

displaced or qualified by others.

“We should shy away from attempts to proclaim ‘the fundamental

sentiments which Australians of all origins hold in common’. We

do not share the same values, and we do not have to in order to be

part of the same political community.”

So what sort of symbolism should we
write into the Constitution? What
sort of constitutional poetry should we

have?

[ believe it is a mistake to attempt to
write a definition of Australia. This
country is too rich and varied for
that, too subject to contestation and
disagreement, too subject to change
and reinvention. We want to draft a
Constitution that retains that sense of
openness and diversity, and that
allows the country continually to
invent itself. We want a Constitution
that suggests broad orientations, not
one that assumes that we have

already arrived.

Our symbolism, then, should be
open in its implications, expressed 1n
language that 1s rich in connotations
and productive of interpretations, so
that it can accommodate, in symbolic

terms, the growth of the country.

Constitutions are written for the
long haul and they need to allow tor
the process of reconsideration and
elaboration that occurs in the life of
any country. Couching one’s sym-
bolism in more general and evocative
terms s less likely to lead to

anachronism. It is less likely to lead
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This argument for an openness of
symbolism is not, in itself, an argu-
ment for extensive constitutional
provisions that then provide a broad
scope for judicial review of legisla-
tion. On the contrary, it tends to
run in the opposite direction, argu-
ing that we exercise some reticence
in drafting constitutional poetry —
that we don’t try to write it all

down.

We should shy away from attempts
to proclaim ‘the fundamental senti-
ments which Australians of all origins
hold in common. We do not share
the same values, and we do not have
to in order to be part of the same
political community. Indeed, 1t
would be a pretty bland Australia it
we did. Instead, we should struggle
for a form of patriotism that is at the
same time more open and more
complex — one that locates the defi-
nition of the country in how that
country is lived, not in what it claims
about itself. And, of course, that
means that it locates its definition
through time, not mn any particular

moment.




Conclusion

At its most basic level, this paper has been about the
unportance of taking symbols seriously. Constitutions are
both symbolic and functional documents, and it is time

we began to treat them that way.

Doing so is not easy, however. The symbolic and func-
tional demands can be very difterent, and indeed can be
in tension. A certain measure of institutional specialisa-
tion — a separate preamble or solemn declaration upon
the creation of the republic - may be part of the solution,
although we should not pretend that we can banish sym-

bolism from the constitutional text itself.

And what kind of symbolism should we seek to achieve?
I will end with a passage from the classics scholar, Gilbert
Murray, who speaks ot how inadequate our attempts to
define the ends of our own lives are. In terms applicable to

attempts to define countries as well as individuals, he says:

“..such words all ving false because they are premature or

obsolete attempts to define, and even to direct, wants that are
often still subconscions, still unformed, still secret, and which
are bearing us in directions and towards ends of aspiration

which will doubtless be susceptible of analysis and classifica-
tion when we and they are things of the past, but which for
the present are all to a large extent experiment, exploration,

and even mystery.” 10

In our constitutional drafting we should make sure that
we leave sufficient room for that experimentation, explo-
ration and even mystery. That way we will keep faith
with the open and evolving character of our communities

— and, not incidentally, with their democratic character.

*  Professor Jeremy Webber is the Dean of the
Faculty of Law at the University of Sydney.

This is an edited version of his inaugural lecture,

delivered at the University in October 1998.
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Australian citizenship:
years of change

ver the 50 years since the implementation of the Nationality and

Citizenship Act 1948 (Cth), thinking about the meaning of Australian

citizenship has progressed from an understanding of citizenship as member-

ship of a society that was British in culture and ethnicity, to concern to

define the rights and responsibilities associated with full membership of a

culturally diverse Australian society.

Ann-Mari jJordens* writes that these changes in thinking have occurred in

response both to pressures within Australia and internationally.

Britain granted the status ot British subject to the peoples
of countries that had formed part of its empire.
Following the 1939-45 war, the need was felt in some
British Commonwealth countries for their own citizen-
ship. Canada, with its ethnically and culeurally diverse
British and French populations, became in 1947 the first
to create a separate citizenship. Although in Australia
there was no popular pressure to create a separate citizen-
ship status, the tederal Cabinet decided in late 1945 that
Australia would follow the Canadian model. The Australian
Nationality and Citizenship Act 1948 (Cth) came into force on
January 26, 1949. From that date Australians became both
Australian citizens and Briash subjects and remained British

subjects until that status was abolished in 1984.

Concepts of national identity are revealed most clearly in
citizenship legislation because it defines who belongs and
who is excluded from the nation. The creation of a sepa-
rate Australian citizenship did not change the prevailing
conception of the ‘imagined community’! of Australians,
which was still seen essentially as Anglo-Celtic, male and
white. On the contrary, this normative conception of the
Australian citizen was reflected and reinforced by the Act.
Until 1987, the Act defined an ‘alien’ as ‘a person who
does not have the status of British subject and is not an
Reform
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Irish citizen or a protected person’. The 1mage of an
Australian enshrined in the Act, therefore, was that of an
Anglo-Celt. It also affirmed the inferior legal status of
women in the family. Untl 1969, children of married
women could only attain their citizenship status through
their fathers and only in 1984 was the definition of
‘responsible parent’ amended to provide equal rights to
both parents. Before then a father could take a child out

of Australia without its mother’s permission

Citizenship policy was administered in a way that re-
inforced the understanding of Australia as a ‘white’ nation.
Non-Europeans, no matter how long they had lived in
Australia, were ineligible to apply for citizenship
(although their Australian-born children gained it auto-
matically). After 1956, non-Europeans who had lived in
Australia for 15 years were allowed to apply for citizen-
ship, although European aliens could apply for citizenship
after living in Australia for five years and British nationals

after one.

Responsibility for administering Australia’s citizenship
legislation was given to the Department of Immigration.
Even it had no idea what it meant to be an Australian cit-

izen as distinct from a British subject. In 1953, the




Secretary of that department, Tasman Heyes, asked his
officers to clarity the difference between Australian citi-
zenship and British subject status. The task was quite
beyond them. At Heyes’ request the desirability of having
a Charter of Australian Citizenship was put before the
community leaders who comprised the 1955 Citizenship
Convention. They were similarly batfled and passed the
ball back to the Minister tor Immigration, Harold Holt,
who dropped it into the too-hard basket where it stayed

for many decades.

Agents of change

This lack of thinking about the meaning of Australian cit-
1izenship did not, however, mean that there were no forces

in the community impelling change.

Aliens. Because responsibility for administering Australia’s
citizenship legislation was given to the same
Commonwealth department responsible for overseeing
Australia’s postwar program of mass migration, thinking
within the burcaucracy was firmly focused on strategies

to encourage migrants to become citizens, not on what it

CITIZENSHIP N AUSTRALIA , .,

—_—
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meant to be an Australian citizen. For the first 30 years
after the Second World War, therefore, non-British
migrants were the principal agents of change in citizen-

ship legislation.

The acceptance of Australian citizenship by aliens was
seen as an indicator of their successtul assimilation - of
their social, political and cultural absorption into the
mainstream community. To encourage this process the
government gradually eased the requirements demanded
of aliens seeking citizenship. In 1954 and 1962 1t
removed most of the obstacles caused by the complexities

and insensitivities of the application procedures.?

British migrants were not agents of change. They were
not the focus of citizenship promotion campaigns con-
ducted by the Department ot Immigration. Although cit-
izenship was made particularly easy tor them to obtain,
they were the group least likely to apply for it. They had
little incentive to acquire Australian citizenship because
they could enter Australia without a visa, access all
Australian social welfare benefits on arrival, and vote in

Australian elections without being citizens.

Labor's changed vision 1972-75. Throughout their
22 years in power the Liberal-Country Party coalition
governments consistently affirmed Australia’s identity as a
‘homogeneous’ nation. This concept of Australian nation-
al identity was becoming increasingly untenable after

30 years of migration from a wide range of European
nations and, after 1966, from a number of non-European

countries.

The Labor government, elected in 1972, introduced an
entirely new concept of Australian national identity - that
of a multicultural society. It clearly identified systemic
discrimination as the principal cause ot the failure of
many migrants to become Australian citizens and looked
to a number of international instruments to set bench-
marks for the rights of Australians. In 1973 it decided to
ratify the United Nations covenants on Civil and Political
Rights and on Economic, Social and Culeural Rights, and
its Convention on the Political Rights of Women. It also
agreed to ratify the convention adopted by the
International Labour Conference in 1958 abolishing dis-
crimination in employment. The principal consequence
of these changes was the reconceptualisation of Australian

citizenship from membership of a society essentially
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British in culture and ethnicity, to a
rights-based notion of citizenship. It
emphasised this change by renaming
the Nationality and Citizenship Act as
the Australian Citizenship Act in
1973.

The Labor government also set
about dismantling the network of’
discriminatory legislation, which had
sustained the conception of Australia
as a nation of essentially British cul-
ture and ethnicity. As well as declar-
ing its intention to abandon all dis-
crimination on the grounds of race
and ethnicity in the selection of
migrants, in May 1973 it announced
that the Aliens Act 1947 would be
amended to eliminate the require-
ment that aliens notity the authori-
ties annually of changes in their
address, occupation and marital sta-
tus. The federal government also
amended the provisions of the
Crimes Act 1914 (Cth) allowing natu-
ralised Australian citizens to be
deported. In July 1973 the Minister
for Immigration announced the end
of pro-British discrimination. In
tuture, Britons would require visas to
enter Australia and like all other
applicants for citizenship would be
required to have lived in Australia
three years before applying, attend
naturalisation ceremonies and take
the oath of allegiance. The
Commomwealth Electoral Act 1918 was
to be amended to prevent British

non-citizens from enrolling as voters.

Indigenous

Australians

Citizenship status. The settlement
of non-Europeans was prevented
untl 1966 through the administra-
tion a racially discriminatory migra-
tion policy. Indigenous Australians,
Reform
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who also were neither ethnically nor culturally British, were prevented from
participating in the community of the nation both by excluding them from

Commonwealth legislation that endowed non-Indigenous Australian citizens
with social, political and civil rights, and by State legislation that deprived

them of such rights.

From 1844, the naturalisation laws of the Australian colonies were directed
towards aliens and, with the exception of Western Australia, made no mention
of Aborigines. Prior to 1921, Indigenous Australians denied citizenship under
colony or State law had to apply to become naturalised British subjects in
Australia in the same way as aliens. Under the Nationality Act 1920 (Cth), all
Aborigines and Torres Strait [slanders born after January 1, 1921 gained the
status of British subjects. In 1949, therefore, they automatically became

Australian citizens under the Nationality and Citizenship Act 1948 (Cth).

Social rights. Australian citizenship was a pure formality for Indigenous
Australians. They had none of the rights and responsibilities ot Australian citi-
zenship as laid down in Commonwealth legislation. Section 51(xxvi) of the
Australian Constitution empowered the Commonwealth parliament to make
laws 1n respect to “the people of any race, other than the aboriginal race in
any State for whom it is deemed necessary to make special laws”. Until 1955,
the Commonwealth administration took the view that it had no power to
make laws giving social rights to Aborigines living in the States. That year the
tederal Attorney-General, Sir Garfield Barwick, interpreted this section as
allowing general laws, such as those giving social service benetits, not to be

regarded as ‘special laws’.
E

Despite this ruling, Indigenous Australians were still marginalised and excluded
from the social rights granted to Australian citizens. The Social Service
Consolidation Act 1947 (Cth) granted age or invalid pensions and maternity
allowances only to those Aborigines who had applied to be exempted from
State legislation governing Aborigines (that is, had renounced their
Aboriginality and isolated themselves from their communities). In States that
did not provide for exemption, Aborigines had to satisty the Director-General
that “by reason ot the character and the standard of intelligence and social
development of the native, it is desirable that a pension should be granted to
him”. This assessment of worth (and of assimilation) also determined the pay-
ment of unemployment or sickness benefits. Even when granted, pensions and
allowances were not paid personally to Indigenous applicants but to “an
authority of a State or to some other authority or person the Director-
General considers suitable for the purpose”. Child endowment was not paid
to nomadic Aborigines or those dependant on the Commonwealth or State
for support. Despite the Attorney-Generals 1955 ruling, the Social Services Act
1959 perpetuated these inequities. The situation was not remedied until

s. 51 (xxvi) of the Constitution was amended following the 1967 referendum,
when Australian citizens voted overwhelmingly to allow the Commonwealth

to legislate for the benefit of Aborigines as well as other Australians.
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Civil rights. Legislation restricting the citizenship rights of Aborigines var-
led from State to State and Commonwealth legislation did nothing to protect
their civil rights; not even Indigenous parents’ rights to be legal guardians of
their children. The Commonwealth Marriage Act 1961 deferred to States
which required adult Aborigines to obtain the consent of authorities to marry.
Aborigines had their freedom of movement restricted by s. 64 of the Migration
Act 1958. Like children, they could not leave or be taken out of Australia
without the permission of the Minister for Immigration. This was repealed by

the Labor government in 1973.

Political rights. Indigenous and non-Indigenous Australians did not have
the same political rights. At Federation, no Aborigine was entitled to vote for
the Commonwealth parliament unless they were entitled to vote in a State.
Their entitlements varied from State to State. This provision was preserved by
the Comniomwealth Electoral Act in 1949 and 1961, which added that Aborigines
who had served in the Defence Force were entitled to enrol. In 1962, this Act
was amended to allow Aborigines to enrol for federal elections irrespective of
their voting rights in the States. Enroliment was, however, not compulsory. It
was not until the Commonwealth Electoral Legislation Amendment Act 1983 that

Aborigines were obliged to enrol and vote like all other Australian citizens.

Citizenship responsibilities. Aborigines did not have the same responsibili-
ties as other Australian citizens. The Defence Act (No 2) 1951 only applied to
forces comprised mainly of Aborigines. The National Service Act 1964 exempt-
ed Aborigines from registration for the conscription scheme introduced that

year for all Australian citizens.

Political and legal change. The first Indigenous organisation advocating cit-
izenship rights was formed in 1919. By the 1930s there were a number of
similar organisations, but their moderate tactics failed to engage the States in
dialogue or debate. They did, however, attract support from non-mainstream
white individuals and organisations such as the Communist Party and the
nationalist writers of the Jindyworobak movement. The Commonwealth
argued that the Constitution made Indigenous rights a matter for the States.
The first national citizenship movement began in 1958 with the formation of
the Federal Council for Aboriginal Advancement and its leaders became more
militant. Indigenous leaders now argued that political rights were meaningless

unless other civil, economic and social rights were also in place.

By redefining Australia as a multicultural nation and ratifying a number of
international instruments which set new benchmarks for citizens rights in
Australia, the Whitlam government (1972-75) created a political environment
favourable to the Indigenous cause. It was not until that government passed
the Racial Discrimination Act 1975 (Cth) that Aborigines gained rights to equal-
ity before the law. This Act, which incorporated Article 5 of the International
Convention on the Elimination of All Forms of Racial Discrimination, con-
ferred on Indigenous Australians the right to manage their own property and

was binding at both Commonwealth and State levels.
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Since the 1970s, Aborigines have
struggled for land and cultural rights.
The latter were guaranteed by legis-
lation passed in 1981 protecting
Aboriginal art and folklore. Both
campaigns have benefited all
Australians by forcing a recognition
of the validity of cultural difference,
drawing attention to group rather

than individual rights, and requiring

officials to refer to international con
ventions, which show that Anglo-
Celtic norms do not always measure
up to international standards of citi-
zenship. Indigenous Australians are
now the principal agents of change
in Australian thinking about citizen-

ship.?

Citizenship and
the Constitution

Citizenship of Australia 1s not men-
tioned in the Constitution, it 1s a
mere legal inference. Citizenship 1s,
therefore, not a constitutional con-
cept. As the history of Australia since
1901 has clearly demonstrated, the
Constitution has not ensured ade-
quate political representation to the
two groups who had no voice in the
discussions which led to the framing
of the Constitution, and who were
largely invisible to the men who for-
mulated it - Indigenous Australians
and women. Although they have
had the vote since 1902, women
have never enjoyed equality of repre-
sentation in the Australian parlia-
ment, and there has been only one
Aboriginal member (a second will
take his seat in mid 1999). Since TH
Marshall first published his work on
citizenship in 1948,+ it has been gen-
erally accepted that social and civil
rights are just as important as politi-
cal rights in ensuring full and equal
participation in the community of
Reform

1999 ~ Page 27




Time for Constitutional Change!

the nation. The history of Indigenous Australians since

1962 illustrates this clearly.

The Australian Citizenship Act 1948 provides little more
than a bare definition of citizenship and tells us nothing
about its legal consequences. Although its preamble refers
to the rights, obligations and liberties of Australia and its
people, it nowhere explains what these are. As neither the
Constitution nor the Australian Citizenship Act define the
legal consequences of the legal status of citizenship, it is
necessary to search through various pieces of legislation
and separate pronouncements by the High Court of
Australia to determine what they are. Kim Rubenstein,
who has undertaken this task, comments that “the conse-

quences are not always clear nor logically consistent™.3

In his 1993 Deakin Lecture at the University of
Melbourne, former Governor General Sir Ninian Stephen
described the Australian Citizenship Act as “a masterpiece
of legislative incoherence”. He recommended that both 1t
and the Constitution be rewritten so that all Australians
might understand their rights and responsibilities and the
nature of the Australian political system. Rubenstein
argues that the legal consequences of the legal status of
citizenship could be clarified by a statement in the
Australian Citizenship Act. However, as the legal status of
citizenship is not essential for full membership of the
community, extreme care should be taken not to “disin-
vest non-citizens of rights and status they are entitled to,
not as Australian citizens, but as citizens in the common

cause of humanity”.¢

It seems anomalous that the Constitution, the tounding
document of Australian nationhood, does not include the
concept of citizenship. The document clearly needs to be
reviewed in the light of the changes which have occurred
in Australian society, culture and values since 1901, At the
very least, the Constitution should confirm the
Commonwealth’s right to legislate and detine citizenship,
as this has never been conclusively determined.? As a
preamble to the Constitution does not have legal force, a
charter of the rights ot citizenship embedded in the
Constitution along the Canadian model would provide
the strongest legal basis for the rights and duties of
Australian citizens, and would be the most democratic
and educative option. Given the current state of confu-
sion in Australia on the meaning of citizenship, and the

need for bipartisan political support for any revision to
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the Constitution, this seems, at the moment, only a

remote possibility.

*  Ann-Mari Jordens is a Canberra-based historian.

Her most recent books, Alien to Citizen. Settling

Migrants in Australia [945-75 Allen and Unwin

in association with Australian Archives Sydney

| 997 and Redefining Australians. Immigration,

Citizenship and National Identity Hale and
Iremonger Sydney 1995, were the product of a
Research Fellowship held in 1992-93 in the
Administration, Compliance and Governability
Program within the Urban Research Program,
Research School of Social Sciences, Australian

National University.
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Indigenous
Australians

and the Constitution

he Admiralty’s instructions to
Lt. James Cook, issued in 1768,
included the following:

“You are also with the consent of the natives to take

possession of convenient situations in the country in
the name of the King of Great Britain, or, if you find
the country uninhabited take possession for His

Majesty by setting up proper marks and inscriptions

as first discoverers and possessors.”!

By Emeritus Professor

Garth Nettheim*

Possession of the eastern halt of what is now Australia was claimed on August opposite of tyranny) it is able to look
22,1770 at Possession Island. The “consent of the natives” was neither sought back at the coming-together and

nor obtained. Nor was it sought when British sovereignty was subsequently reconstruct it so as fo treat the parties
extended to other parts of Australia. Nor was it sought when the self-govern- with that lawful equality of difference
ing colonies federated under the Commonwealth of Australia Constitution Act of which contract is a paradigm. That
1900 (Imp). time of course for Australia arrived in

Mabo (No 2)."}

As Michael Detmold has written “No entry has been made by Aborigines into

the new legal order ... The Australian Commonwealth will not be a just com- But Detmold regarded the Mabo

monwealth until the nature of the Aboriginal entry and its legal consequences decision as inadequate “to constitute
: 7 : : :

are recognised.”? an Australian community in the mat-

’

ter”. While the High Court “recog-
Detmold considers the possibility that Indigenous peoples may have entered nised Aboriginal difference in the
the Australian polity implicitly, if not explicitly: matter of a different conception of
title, they imposed the European val-
“It is clear how in contract, difference comes together in lawful veconciliation. The uation of it in the matter of the con-
coming together of Aboriginal and European on the continent of Australia in 1788 ditions of its extinguishment”.*

was not in any obvious sense contractual.  Of course it might have been - there

might have been a treaty - but political philosoply has long seen that the contractii- But can we say that Aborigines and
al basis of community is more often implicit than explicit ... [I]t is not that there Torres Strait Islanders have accepted
was actually an implicit treaty establishing the relation between Aboriginal and that they are members of the com-
European. It is simply that when a society becomes minded to lawfulness (the munity of Australia? At least some
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Indigenous Australians continue to question this proposition, not only by
express assertions of continuing Indigenous sovereigney or the advocacy of the
Aboriginal Provisional Government, but by conduct such as refusal to provide

census information, or to register as electors, or to vote.

A conference in Canberra in mid 1993, organised by the Constitutional
Centenary Foundation and the Council for Aboriginal Reconciliation, was

told that the issue remains a live issue and that any revision of the Constitution

“Considerable attention has been given to proposals for a revised
preamble to the Commonwealth Constitution acknowledging such
matters as the distinct place of Aboriginal peoples and Torres Strait

Islanders and their prior ownership and occupation.”

needed to make provision for Indigenous Australians to decide whether they
choose to be part of Australia (as distinct from a colonised minority) and, if so,

on what terms.

Some of those terms might include specific provisions to be added to the
Constitution. Over recent years, considerable thought has been given to
amending existing provisions or adding new provisions to the Commonwealth

Constitution to accommodate Aboriginal peoples and Torres Strait Islanders.

Preamble

Considerable attention has been given to proposals for a revised preamble to
the Commonwealth Constitution acknowledging such matters as the distinct
place of Aboriginal peoples and Torres Strait Islanders and their prior owner-
ship and occupation. The three major ‘social justice package’ proposals® rec-
ommended the inclusion of such preambles. The Australian Reconciliation
Convention in May 1997 supported a preamble which would recognise “the
Aboriginal peoples and Torres Strait Islanders as its Indigenous peoples with
continuing rights by virtue of that status”. The Constitutional Convention
held in Canberra in February 1998 supported a preamble which would,
among other things, acknowledge ““the original occupancy and custodianship
of Australia by Aboriginal peoples and Torres Strait Islanders”. Stronger lan-
guage has been used in a number of preambular paragraphs that have been

drafted over the years.

The 1967 referendum

The one substantial change to the Australian Constitution in regard to
Indigenous Australians occurred 30 years ago with the deletion of's. 127 and
the amendment of s. 51 (xxvi), the race power (see below). Section 127 had
provided: “In reckoning the numbers of the people of the Conmonwealth, or

of a State or other part of the Commonwealth, aboriginal natives shall not be
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counted.” (Editor’s note: For further
information on this and other amend-
ments to the Constitution see ‘The
Australian Constitution: a time line’ on

page 55)

The race power

Section 51 (xxvi) had conferred
power on the Commonwealth parlia-
ment to make laws with respect to
“The people of any race, other than the
aboriginal race in any State, for whom it
is deemed necessary to make special
laws”. The italicised words were
deleted in 1967 so that the
Commonwealth parliament gained a
clear concurrent power to pass laws

with respect to Indigenous Australians.

But successive Commonwealth gov-
ernments have been wary about
using this power to override State
laws and policies. In the 1970s it
was twice invoked in regard to
Queensland, once by the Whitlam
government and once by the Fraser
government. On each occasion, the
Bjelke-Petersen government of
Queensland managed to ignore or
sidestep the Commonwealth Acts.
Brennan and Crawford have suggest-
ed a “hidden Constitution” under
which the Commonwealth power
has “continued to be limited and
residual”.6 While the Keating gov-
ernment secured enactment of the
Native Title Act 1993 (Cth) (the
NTA) in the face of strong opposi-
tion, the electoral defeat of that gov-
ernment in 1996, and the 1998
amendments - which greatly weak-
ened the NTA by placing significant
aspects of native title at the mercy of
State and Territory governments -
may serve to reinforce the proposi-
tion that the power in s. 51 (xxvi) is

to be used sparingly.




Time for Constitutional Change?

The power has, however, been given a broad interpretation by the High

Court, notably in Western Australia v Commomwvealth.”

There have been suggestions that the power should be interpreted as a power
to pass only laws which are for the benefit of Aborigines and Torres Strait

Islanders, at least since 1967. The argument was rejected by a majority of the
High Court in the Hindmarsh Island Bridge Case,® at least to the extent that it

might limit the power of parliament to repeal or amend prior legislation.

In 1988 the Constitutional Commission recommended that s. 51 (xxvi) be
deleted as a generalised race power and replaced by a specific power to pass
laws with respect to “Aborigines and Torres Strait Islanders”.? This change, if
accepted, might serve to underline the notion that the Commonwealth has
not just a power but a responsibility, and should, at least, set national standards
in matters such as native title and cultural heritage, even if it leaves administra-

tion and service delivery at State/ Territory level.

Section 25

There have been proposals for the removal of s. 25. This section relates to

s. 24 as to how House of Representatives seats are to be allocated among the
States. The general rule in s. 24 is that the allocation shall be in proportion to
the population of the respective States. Section 25 qualifies this by providing
that it, by the law of any State all persons of any race are disqualified from vot-
ing at elections for the State lower house, then persons of that race resident in
the State shall not be counted in reckoning the numbers of people for the

purposes of s. 24.

This provision serves to penalise any State which does deny the vote on the
basis of race by reducing its share of seats in the House of Representatives.
But some have argued that a provision which contemplates the possibility of

such discrimination should have no place in the Constitution.!?

Prohibition of racial discrimination

This raises the question whether the Constitution itself should prohibit racial

discrimination.!!

The Racial Discrimination Act 1975 (Cth) (the RIDA) was enacted to implement
Australia’s obligations under the International Convention on the Elimination
of All Forms of Racial Discrimination. It has been critical in countering State
attempts to derogate from Indigenous rights in such cases as Koowarta v Bjelke-
Petersen, 2 Mabo v Queensland (Mabo No. 1),13 Western Australia v
Commomwealth. T+ But as a mere statute it may be displaced or even repealed

by a subsequent Commonwealth Act.

The Constitutional Commission in 1988 recommended a general guarantee of

freedom from discrimination on the basis of race, colour, ethnic or national

Issue 74

origin, sex, marital status, or political,
religious or ethical belief, with an
exception for measures taken to

overcome disadvantage.!®

The Council for Aboriginal
Reconciliation has proposed repeal
of s. 25 and a constitutional prohibi-

tion of racial discrimination.!¢

Indigenous
rights

The RDA is concerned with the
principle of equality before the law
and equal protection of the law. This
would also be the function of a con-
stitutional prohibition of discrimina-

tion.

Would such a provision be sufficient
to provide constitutional accommo-
dation for Indigenous Australians and
the constitutional basis for reconcil-

1ation?

In its ‘social justice package’ propos-
als, the Council for Aboriginal
Reconciliation distinguished
between ‘citizenship rights’ and
‘Indigenous rights’. ‘Citizenship
rights’ comprised those rights to
which Indigenous Australians were
entitled on a basis of equality with
other Australians. ‘Indigenous
rights’, by contrast, refer to the col-
lective and distinctive rights of
Indigenous peoples in relation to

land and waters, culture and so on.!7

Similarly, the ATSIC (Aboriginal and
Torres Strait Islander Commission)
proposals urged acceptance by the
Commonwealth of the fundamental
rights of Aboriginal people and

Torres Strait Islanders to:
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(a) recognition of Indigenous peo-
ples as the original owners of
this land, and of the particular
rights that are associated with

that status;

(b) the enjoyment of, and protec-
tion for, the unique rich and

diverse Indigenous cultures;

(c) self-determination to decide
within the broad context of
Australian society the priorities
and the directions of their own
lives, and to freely determine

their own affairs;

(d) social justice and full equality of

treatment, free from racisny; and

(¢) exercise and enjoy the full ben-
efits and protection of interna-

tional covenants. '8

Equality rights are those in (d) and
(e); specific Indigenous rights are

those in (a), (b) and (¢).

(a) Territorial Rights. Proposals
for a preamble to the Constitution
would provide recognition of
Indigenous peoples as the original
owners of the land. It would not, of
itself, provide constitutional protec-
tion for the continuing territorial
rights of Aborigines and Torres Strait
Islanders. Some protection is provid-
ed, as against the Commonwealth, by
the requirement in s. 51 (xxxi) for
‘just terms’ compensation for any

acquisition of property.

Indigenous peoples in Australia and
elsewhere insist that stronger protec-
tions are justified for the Indigenous
relationship to land, particularly in
relation to commercial development

on the land. Such protection has
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been accorded in some land rights legislation and under the Native Title Act
1993 (Cth), notably by giving Indigenous land owners some say as to whether
mining should proceed on their lands, and if so, on what conditions, even in
terms of the limited ‘right to negotiate” under the NTA. (The ‘right to nego-

tiate” was significantly eroded by the 1998 amendments to the NTA))

The need for protections has been recognised in the International Labor
Organisation’s 1989 Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries and in the UN Draft Declaration on the

Rights of Indigenous Peoples.

(b) Cultural Rights. Some protection is provided for cultural rights of
minorities under Article 27 of the International Covenant on Civil and
Political Rights JCCPR), which Australia has ratified. Cultural rights are also
incorporated in ILO Convention 169 and the UN Draft Declaration on the
Rights of Indigenous Peoples. Some such provision could easily be incorpo-

rated in the Constitution, including some recognition of Indigenous law.

(c) Political Rights. The right of peoples to self-determination and to par-
ticipate in decisions affecting them can be found in the ICCPR, the
International Covenant on Economic, Social and Cultural Rights, and the UN

Draft Declaration on the Rights of Indigenous Peoples.

New Zealand provides for specific Maori scats in the national parliament.
Norway legislated in 1987 for the Sami language and also to establish a Sain
Assembly for the Indigenous people of the north. Denmark in 1978 legislated

for home rule for Greenland with its Inuit majority.

The United States of America has long recognised a residual Indigenous sover-
eigney under the doctrine of ‘domestic dependent nations’. In 1982, Canada
provided constitutional protection for ‘existing Aboriginal and treaty rights’
and agreement has been achieved on a formula for recognition of an inherent

right to self~government.

Some elements of self-government have already been developed for some
Aboriginal and Torres Strait Islander communities. ATSIC has been described
as an exercise of self-determination. The current federal government’s refer-
ences to self-empowerment are consistent with such developments, so are

moves by the Queensland government.

To sum up: the Indigenous peoples of Australia, in common with Indigenous
peoples elsewhere, have justifiable claims which are not confined to equality
and non-discrimination but which extend to specific rights, as the First
Peoples, to recognition and protection of their cultures, their territorial rights
and their political rights.

ghts. Or, as in the

Such provisions could be part of an overall Bill of Rig

Canadian Constitution, they could constitute a separate part of the Constitution.
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reconciliation

The question of a National Document of Reconciliation
is to be a primary focus in the final report of the Council
for Aboriginal Reconciliation in the year 2000.

Acceptance of the idea would raise the possibility of link-

ing any such document to the Australian Constitution.

One method of doing so received some support in the
contexrt ot the 1983 Makarrata proposal.’ The Senate
Standirg Commiittee on Constitutional and Legal Aftairs
was rightly sceptical about the prospects of mncorporating
a fully-developed document within the Constitution, but
did accept the possibility of incorporation by reference,
modelled on existing s. 105A, added in 1929, to provide
constitutional backing for the financial agreement with

the States to meet the exigencies of the Great Depression.

Five years later the Constitutional Commission was not
persuaded that such an amendment should be proposed in

advance of the completion of such a document.2!

On the assumption that such a document is agreed upon,
then an amendment to give it constitutional support
seems to be teasible and appropriace, just as Canada’s
Constitution, s. 35, provides constitutional support for

land claim settlements.

States and Territories

Constitutional protection and recognition need not be
confined to the national level of government. There is
absolutely no reason why States and Territories should
not, also, make provision in their Constitutions for
Indigenous Australians. Indeed, it seemed quite possible
that the Northern Territory will set the pace in this

regard.

For some years the Sessional Committee on
Constitutional Development of the NT Legislative
Assembly worked at developing proposals for a new
Constitution for the Territory. In 1996, its final draft
Constitution proposed constitutional protection for
Aboriginal land rights and sacred sites, a preamble which
acknowledged prior Aboriginal ownership, and recogni-
tion of Aboriginal law as a source of law in the

Territory.2! A discussion paper had also proposed a sepa-
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rate, general Bill of Rights.?2

However, most of these proposals were deleted from the
revised dratt Constitution that emerged from the NT
Statechood Convention held in March-April 1998.23 A
referendum of NT voters was held on October 3, 1998
on the sole question whether people favoured a move to
Statehood, and a majority of 51.31% voted No, apparently

because of dissatisfaction with the draft Constitution.

Conclusion

The principal focus for constitutional change at present is
the proposed referendum on the question of replacing the
Queen by an Australian as Head of State. At the time of
going to print, proposals for a preamble are also generat-

ing debate.

But under the Council for Aboriginal Reconciliation Act 1991
(Cth), the target date for legislating the basis for reconcili-
ation stands as 2001, the centenary of Federation. The
Council, in 1ts final report, may well recommend amend-
ments to the Constitution, among other things. Any such
amendment proposals may well touch on some or all of

the matters mentioned in this paper.

*  Garth Nettheim is Emeritus Professor, Faculty
of Law, University of NSW. An earlier version
of this paper was presented at the Australian

Reconciliation Convention in May 1997.
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Judicial independence

in the

modern

democratic state

By Julie Debeljak*

n recent years the judiciary in Australia has been
subjected to increasing public scrutiny. The judiciary
is faced with comment and criticism by members of the
executive arm of government, politicians and the media.
Genuine criticism and the freedom to express an opinion

are imperative in a free and democratic society. As will

be explained, so too is an independent judiciary.

Unfortunately much of the criticism of the judiciary is
ill-informed. This threatens not only the independence
of the judiciary, but the public’s confidence in the ability
of the judiciary to protect citizens from unwarranted gov-

ernnment intervention.

In this article I will demonstrate the extent to which the
peace and order of our society depends on maintaining
an independent judiciary. 1 shall outline the constitution-
al arrangement of Australia, explain the concept of judi-
cial independence’ and its importance, and outline ways it

1s protected and threatened in Australia.

Constitutional

arrangements

To fully appreciate the need for an independent judiciary
one must have a basic understanding of the way Australia
i1s constituted, that 1s the way in which Australia is gov-
erned. There are three arms to governmental structures
in Australia: the legislature, the executive (otherwise
known as the government or Crown) and the judiciary.
The legislature makes the law, the executive implements

the law, and the judiciary adjudicates disputes arising

under the law. The role of each branch is meant to be
separate. This ensures that no arm of government
becomes too powertul and allows each branch to act as a
check or balance on the other. This doctrine is called the
separation of powers and is guaranteed under our federal
system of government. One aspect of the separation of
powers doctrine is the independence of the judiciary from

the legislative and executive branches of government.

The doctrine of the rule of law should also be under-
stood. One element of the rule of law is that no person
or body is beyond the reach of the law. Our society is
based on government through laws and government nnder
laws. Members of each branch of government, public ser-
vants and police are subject to the same rules that govern
the lives of ordinary citizens. Another element is that
laws will be administered impartially, ensuring that all

persons subject to the law are treated equally.

The judiciary
The judiciary is made up of the judges and magistrates
who preside in Australia’s courts. Each State and
Territory within Australia has its own court hierarchy.

Each hierarchy has a local court, usually called the

Reform
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Magistrates Court, which is
presided over by magistrates.

Magistrates decide the less serious

criminal cases and small disputes
ivolving individuals and business-
es. The more serious criminal
cases and disputes are presided
over by judges in the County or
District Courts, and the Supreme

Courts.

There are also Commonwealth

courts. The Federal and Family

Court judges decide disputes aris-
ing under laws made by the
Commonwealth parliament. At

the top of the State, Territory and

Commonwealth hierarchy of
courts is the High Court of’
Australia. High Court judges

decide appeals from all the courts

L

mentioned, as well as consider

important constitutional cases con-
cerning whether government has
the power to make particular deci-
sions and whether parliament has the

power to enact certain laws.

Judicial
independence

The doctrine of judicial indepen-
dence dictates that when deciding
cases, judges and magistrates must
be free from any improper external
influences. There are two types of
external influences. Firstly, the judi-
clary as a branch of government
must be independent of pressures
from the government and the
influence of the parliament,
which is known as ‘collective
independence’. Secondly, indi-
vidual members of the judiciary
must be independent in two
senses: they must have ‘substantive
independence’, which means that
in performing their judicial duties
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judges are answerable to no authority
except the law; and they must have
‘personal independence’ from judicial

colleagues and superiors.

Thus, judges and magistrates must
make an assessment of the factual sit-
vation presented to them and then
apply the law in a fair and impartial
manner. Citizens would not be will-
ing to submit to the decisions of the
judiciary if they perceived that the
judiciary was unfair or biased in its
decision making process. Loss of
confidence in the ability of the judi-
ciary to adjudicate disputes may lead
to disrespect for the law generally,
threatening the peace and ordered
running of Australia. As the then
Chief Justice of the High Court, Sir

Gerard Brennan, said:

“Judicial independence does not exist
to serve !/wjm/ia'm‘y; nor to serve the
interests of the other two branches of
government. It exists to serve and

protect not the governors but the gov-

erived.” ! femphasis added |

Another former Chief Justice of the
High Court, Sir Anthony Mason, put

it this way:

“Iudicial independence is a privilege of,
and a protection for, the people. It is a
fundamental element in our democracy,
all the more so now that the citizen's
rights against the state are of greater
value than lis or her rights against

another citizen.”?

The last part of Sir Anthony’s com-
ment must be given historical per-
spective. Before 1701 judges held
office *during the King’s pleasure’.
There was an incentive for judges to
decide cases in a manner favourable

to the Crown, or risk dismissal. Tt




was not unusual for the Crown to appoint his or her allies
as judges. In 1701 the Act of Settlement (UK) was passed,
which established that superior court judges were to be
appointed during good behaviour and could only be
removed by the Crown on an address (or request) of both
Houses of Parlhament. This guaranteed judges freedom
from the political influences of the Crown. As Sir
Anthony Mason suggests, this 1s of even greater signiti-
cance today given the increase in the powers of the

Crown as against the citizen in the modern state.

Protection of judicial

independence

Judicial independence is concerned with removing rea-
sons to suspect the judiciary of partiality or bias. There
are many rules and conventions in place which serve this
purpose, some of which 1 shall now elaborate on.
Although T shall reter specitically to the federal system,

equivalent provisions exist at the State level.

Security of tenure is one way of protecting the impartiali~
ty of judges. Judges must be free to decide disputes
before them without fear of adverse repercussions and
without favour to any external party. This sentiment is
reflected in the Act of Settlement, referred to above. Today
it 1s entrenched in the Commonwealth Constitution.
Judges of the High Court are appointed for a term that
expires upon the judge attaining the age of 70. They can
only be removed by the Governor-General In Council?
on request from both Houses of Parliament on the
ground of proved misbehaviour or incapacity (s. 72). The
same applies to judges of the Federal and Family Courts

unless the parliament makes a law fixing an carlier age.*

Protection of the terms and conditions of work for judges
also aids impartiality. Reducing the working load, salary
or superannuation benetits of a judge is an indirect mode
of improper influence as the threat of such action may
influence the decision making process of the judge. The
Commonwealth Constitution provides that a federal
court judge’s remuneration shall be fixed by parliament
and cannot be diminished during their continuance in
office (s. 72). Judicial salaries have been reduced only
once in Australia’s history, but this was during a period of
national economic crisis and it applied to all judges. A
related point is that courts need the tools to be indepen-

dent in the sense that they need administrative and bud-
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getary independence from the executive. The High
Court has administrative and budgetary independence
with the other courts enjoying such independence to

varying degrees.>

Judges are said to be immune from suit. This means that
judges cannot be sued for anything they say during court
proceedings, nor can they be sued for making a mistake
in exercising their judicial function. If a party to a case
believes that the judge made a mistake, he or she can
appeal to a higher court. Most court decisions result in at
least one dissatisfied party. Judges would not be able to
function properly and impartially were they operating

under the threat of suit by a dissatisfied or vexatious party.

Threats to judicial

independence

People may consider that the judiciary in Australia is
immune from serious threats to its independence, given
that we live in a democratic society governed by the rule
of law. [t is true that the judiciary does not face the bla-
tant pressures from the government of the day or from
parhament that may be witnessed in other countries. Yet
vigilance 1s needed to preserve the independence of our
judiciary and the confidence we have in the system that

regulates our lives.
g

Traditionally, judges avoided public debate. Judges did
not make public comments on cases (other than those
that they heard) and did not attempt to publicly justify
their decisions or counter criticisms made of their deci-

sions. Rather, the Attorney-General, the chief legal otfi-

“Judges must be free to decide disputes before
them without fear of adverse repercussions and

without favour to any external party...”

cer of the executive, would speak on behalf of the judi-
ciary generally. In addition, the Chief Justice of a court
may have commented on the work of the court. However,
the current Commonwealth Attorney-General and some
State Attorneys-General are reluctant to detend the judicia-
ry from misguided public debate and criticism. The media
and public reaction to some ‘controversial’ decisions has led

to this. The executive is a political creature, responsive to
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the views of the people. Accordingly,
the executive caters to this adverse
public reaction. In response, some
judges have publicly attempted to
explain their decisions and to clarify
any misunderstandings the media or
public may have. This threatens the
independence of the judiciary as it
draws judges into politics. Further, a
Jjudge’s view expressed during public
debate may lead to a perception of

bias in a later case.

The appointment of judges should
be done by a politically neutral body
that appoints judges on merit, that is
according to their training and suit-
ability for the job. However, in
Australia it is the executive that
appoints judges, the executive being
comprised of members of the gov-
ernment of the day. Thus, the com-
munity - at times - may perceive that
political matters affect the appoint-
ment of a particular judge and there-
by potendally aftect the outcome of
particular cases. Headlines in the
media illustrate this. For example, in
relation to the appointment of Justice
Kenneth Hayne to the High Court,
the headlines read: ‘New High Court
judge to temper activism’ and
‘Conservative to fill High Court
vacancy’.® Concerning the appoint-
ment of judges more generally:
Judges now picked for their political
bias, says Kirby’, and “Wik anger:
Premier seeks veto on High Court
judges’.” Finally, in relation to exec-
utive pressure on the judiciary:
‘Fischer lashes High Court on Wik’,
‘Chief Justice tells Fischer: stop
attacks’ and ‘Chief warns against

populist pressure’.?

Another method by which judicial
independence is subverted is by abol-

ishing courts. Sonie governments
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have abolished old courts or tribunals, reappointing only some former office
holders to the replacement court or tribunal, or to another court or tribunal
of equal standing. This occurred in 1982 when the magistracy of New South
Wales was reorganised. Five tormer magistrates were not reappointed under a
government policy not to reappoint judges considered untit for judicial office.
The NSW Court of Appeal decided that the decision was unlawful as the
magistrates had not been given the opportunity to respond to the allegations
regarding their fitness.” More recently, the Kennett government in Victoria
abolished the Accident Compensation Tribunal. Its members had the status of
County Court judges and their removal was to be by the Governor of
Victoria on request of both Houses of Parliament. The judges were not
offered alternative offices of equal status. Justice Michael Kirby, ot the High

Court, summed up the impact of abolition of courts as follows:

“If regular vesubmission of judicial appointees to a suggested test of ‘quality” is per-
missible, whether directly or indivectly, we have shifted the basis of tenure in judicial

and like appointments.” 10

In other words, the concept of judicial tenure, and its underlying principle of
judicial independence, is threatened if we indirectly reassess the ‘quality’ of
judges under the guise of abolishing courts and tribunals so as to ensure ‘quali-

ty’ in the courts.

Conclusion

Judicial independence is often cited as the bulwark of a free and democratic
society. Although our system of government does recognise the importance
of, and protects the independence of, the judiciary, there remain many direct
and indirect ways of destroying judicial independence in today’s society. This
is especially so when the reach and power of the executive seems to be ever
increasing. It is imperative for the continued peace and order of our society
that people refrain from unduly endangering judicial independence. As Sir

Ninian Stephen said:

“..an independent judiciary, although a formidable protector of individual liberty, is

at the same time a very vulnerable institution, a fragile bastion indeed.”11

*  Julie Debeljak is an Assistant Lecturer in Law at Monash

University.

She is currently studying her PhD on aspects of judicial indepen-
dence, separation of powers and the protection of rights. She is
supported by grants from the Australian Research Council and

the Judicial Conference of Australia.
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The Constitution
and judicial review

onstitutional issues are political issues. Judicial review allows unelected

judges to strike down the legislative initiatives of an elected parliament and,

therefore, is sometimes said to be undemocratic.

However, the practice of judicial review can be seen to serve the democratic

end of limiting government power even if the courts which engage in that

practice are not themselves democratically constituted.

Professor Tony Blackshield* discusses whether the courts - through the

process of judicial review - are the natural entity to determine the validity

of Acts of Parliament.

In the early years of our Federation the doctrine of
imphied immunity of instrumentalities - espoused by the
High Court in D’Emden v Pedder,’ but finally abandoned
by it in the Engineers’ Case? - was disapproved by the
Privy Council because, by adopting such a doctrine, the
High Court had asserted a power to declare that State
legislation was invalid. In Webh v Outrim,? their Lordships
not only misspelt the respondent’s name (which was
‘Outtrim’), but betrayed a fundamental misunderstanding
of how the Australian Constitution was to work. The
concept that a constitutional court could sit in judgment
on the validity of legislation, ringingly proclaimed for the
United States by Chief Justice Marshall in Marbury v
Madison,* could have no application in Australia (said
their Lordships) because the supposed analogy between
the Australian and American Federations could not be
sustained. On the one hand, the States of the American
union had ‘the power of independent legislation’, whereas
Acts of the Australian State parliaments required ‘the
assent of the Crown’. On the other hand, once that
assent was given, an Australian State statute ‘becomes an
Act of parliament as much as any Imperial Act’, protected
against judicial interference by the same doctrine of par-
liamentary sovereignty as prevailed in the United

Kingdom.
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“I'he American Union . . . has erected a tribunal which pos-
sesses jurisdiction to annul a statute upon the ground that it
is unconstitutional. But in the British Constitution, though
sometimes the phrase ‘unconstitutional’ is used to describe a
statute which, though within the legal power of the
Legislature to enact, is contrary to the tone and spirit of our
institutions, and to condemn the statesmanship which has
advised the enactinent of such a law, still, notwithstanding
such condemnation, the statute in question is the law and
smst be obeyed. It is obvious that there is no such analogy
betiween the two systems of jurisprudence as the learned

Chicef Justice [of the High Court] suggests.”’

In short, the Privy Council (or at least the Earl of
Halsbury, who spoke for their Lordships) believed in 1907
that the working of the Australian Constitution should
reflect the same subordination of judicial power to parlia-
mentary power as had come to prevail in England. In
England, as Sir Albert Dicey had argued in his Introduction
to the Study of the Law of the Constitution in 1885:
“Parliament ... has ... the right to make or unmake any
law whatever ... English judges do not claim or exercise any
power to repeal a Statute, whilst Acts of Parliament may

override and constantly do override the law of the judges.”6




[t was true that, back in 1610, Chief Justice Coke had
asserted a judicial power to “control Acts of parliament
and sometimes adjudge them to be utterly void”.7 But
English judges had long ceased making such claims, and
in 1885 Dicey was able to dismiss Dr Bonham'’s Case as

“obsolete” .8

[t is possible that it in Webb v Outrim their Lordships had
been concerned with the validity of a Commonwealth
statute, rather than a State statute, they might not have
made such a blunder. So far as the Commonwealth par-
liament was concerned, it might have been obvious, even
to Lord Halsbury, that the Constitution did nor endow it
with unlimited legislative power, but only with power to
make laws with respect to the various matters specifically
assigned to it by the Constitution (chietly by s. 51). Had
his Lordship looked further, he might have seen that,
quite apart from that limitation ot Commonwealth legis-
lation to specified topics or purposes, the constitutional
text also imposed overriding restrictions on the eftect
which such legislation could have. (For example,s. 116
provides that “the Commonwealth shall not make any
law” for interfering with freedom of religion in any of
tour specitied ways.) He might even have seen that the
text itselt imposed similar limitations on the powers of’
the States. (For example, s. 114 provides that “a State shall
not, without the consent ot the parliament of the
Commonwealth, raise or maintain any naval or military
torce, or impose any tax on property of any kind belong-

ing to the Commonwealth ..”))

[t was true that in a series of 19th century cases the Privy
Council had affirmed that the legislatures of British
colonies (within *“limits of subjects and area”) had
“authority as plenary and as ample ... as the Imperial
parliament in the plenitude of its power possessed and
could bestow”.? But whatever the situation in the
Australian colonies, their transtormation into States of a
federal Commonwealth was ettected by the coming into
force of the federal Constitution and their only existence
as States was that which the Constitution gave them. As
States of a Federation, they were created by and depen-
dent upon the federal Constitution and were necessarily

subject to whatever limits it might entail.

Of course, whatever limits the Constitution might
expressly or impliedly impose on the legislative powers of

either the Commonwealth or the States, it did not neces-
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sarily follow that those limits would have legal force. The
Constitution might have been treated as a mere political
document; a declaration of good intentions. One oddity
of Dicey’s approach to constitutional law, still overwhelm-
ingly intluential in 1907, was his distrust of written
Constitutions. While insisting that judicial power was
always subordinate to the power ot parliament, he also
insisted that the common law could restrain government

power more effectively than a written constitutional text,

“...the effective supervision of limits on institu-
tional power must at least be entrusted to some
body other than the power-wielding institution
itself. A constraint which means whatever the
person or body constrained might decide it to

mean is no constraint at all.”

which might sometimes be only a scrap of paper and in
any event might always be “suspended”.'® The 20th cen-
tury has seen many examples of written Constitutions
that have proved to be even more ineftectual than Dicey
implied: Giovanni Sartori has called them *“facade
Constitutions” or even “fake Constitutions”.!T A
favourite rhetorical example is the Soviet Constitution of
1936, filled with eloquent declarations of human rights,
which did little to protect Soviet citizens. But a
Constitution becomes a facade or a fake, or at best a mere
political charter, only if it has no mechanism for authori-
tative interpretation and authoritative scrutiny of whether
the limits it imposes on government, or the distribution

of powers which it ordains, are in fact being observed.

To be sure, the existence of such a mechanism does not
follow as a matter of logical necessity from the mere exis-
tence of a written Constitution. It would logically be
possible for the constitutional constraints on the power of
a legislative body to be interpreted and applied by that leg-
islative body itself. 1t would even be possible - given a suf-
ficiently alert and informed electorate - to argue that, if
parliament had the primary responsibility for policing the
limits of its own powers, its effectiveness and good faith in
doing so would sufficiently be guaranteed by normal
political checks. But, realistically, the effective supervision
of limits on institutional power must at least be entrusted

to some body other than the power-wielding stitution
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itself. A constraint which means whatever the person or body constrained

might decide it to mean is no constraint at all.

Even it we accept the need for an independent body to determine the constitu-
tional validity of Acts of parliament, it does not necessarily follow that this
body should be a court. We could maintain, on a permanent footing, a consti-
tutional convention representing the people or the States, or both; or we could
assemble such a convention ad hoc whenever disputes about constitutional lim-
its on power arose. Or we could establish (as was done at one stage in
Thailand) a joint tripartite commission, representing the judiciary, the legisla-
ture and the executive government.!2 Within a bicameral parliament we could
set up a joint standing committee of both houses; or simply refer constitutional
problems to the upper house - the Senate - in its role as a house of review.
But some of these suggestions seem too clumsy, inefticient or wasteful of
resources; and others seem too likely to be dominated by merely political

processes.

As compared with these suggestions a court is a natural choice. It has genuine
independence and at least an appearance of impardality. It can be kept perma-
nently available to deal with disputes on a relatively inexpensive basis and it is
the mstitution traditionally used in our society for the definitive resolution of

other kinds of disputes. Indeed, once constitutional disputes are defined as

legal disputes, a mechanism for judicial review seems almost the only choice. If

the rules which govern the distribution and limits of governmental and legisla-
tive powers are seen as legal rules, then the practices and techniques developed
by judges for interpreting and applying legal rules in other disputed areas seem
to ofter a ready-made resource for interpretation and application of constitu-

tional rules as well.

Of course, it does not necessarily follow that all constitutional rules should be
defined as legal rules. The High Court has consistently taken the view that
some parts of the Australian Constitution are not legally enforceable and, there-
tore, not subject to judicial review. One example is s. 54, which prevents a
government from ‘tacking’ other matters onto the annual appropriation bills
(the budget). A more controversial example is s. 53, which hmits the power of
the Senate in respect of money bills. The High Court has treated both of
these as essentially laying down guidelines tor proper parliamentary procedure
- ‘constitutional” rules in the limited British sense used by Lord Halsbury - to

be interpreted and enforced by the parliament itself.

Yet any extensive resort to constitutional provisions which are ‘unenforceable’
or ‘not legally binding’ would lead us back into the realm of the facade or the
take, or at best, of mere pious sentiment. One example currently attracting
controversy is the final communiqué issued by the Constitutional Convention
in February 1998, which toreshadowed a new preamble to the Constitution
atfirming fundamental national values, but which also insisted that such a pre-
amble was to have no legal effect - and foreshadowed also that this insistence

should be reinforced by a new provision in Chapter I of the Constitution
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(which governs Commonwealth
Jjudicial power), forbidding judges
from taking any notice of the pream-
ble when interpreting the
Constitution. The danger is that a
preamble stripped of all legal effect

might be stripped of all meaning.

At the least, attempts to ordain fun-
damental constitutional principles,
yet also to shield them from any pos-
sibility of judicial enforcement, wear
a selt-contradictory air. The apparent
contradiction leaves the intended
result vulnerable to defeat in two
quite opposite ways. Either the affir-
mation of principles will prove to be
meftective, or the shield against judi-

cial scrutiny will prove to be so.

The latter has proved to be the case,
for example, with the ‘directive prin-
ciples’ set out in Part 1V of the
Constitution of India (which bor-
rowed the idea from the 1937
Constitution of Ireland). The Indian
‘directive principles’ are prefaced by
Article 37 of the Constitution, which
states that the provisions which tol-
low shall be “fundamental in the
governance of the country”, but also
that they “shall not be entorceable by
any court”. Yet Article 21 (which is
judicially enforceable) provides that
no one shall be deprived of “life or
personal liberty” except according to
procedures established by law, and in
seeking to give a judicially ascertain-
able content to the words ‘life’ and
‘liberty’, the Supreme Court of India
has begun to use the directive princi-

ples to supply that content. !

Of course, that kind of outcome is
only possible when a court becomes
‘“activist’ - even ‘proactive’ - in its
practice of judicial review. That the

practices of the High Court of




Australia have generally stopped
short of ‘activism’, apart from a brief
controversial flurry in the early
1990s, has been the product of many
factors. One is the continuing intlu-

ence of ‘parliamentary sovereignty’.

Time for Constitutional

Another factor, itself perhaps reflect-
ing the influence of Dicey’s ideas on
Australian constitutional law, 1s that
Australia has not entrusted the task of
judicial review of legislation to a

specialised ‘constitutional court’. On

“Inevitably, constitutional issues are political issues; and because

Jjudicial review entails the power of unelected judges to strike down

the legislative initiatives of an elected parliament, it is sometimes

said to be undemocratic.”

While Lord Halsbury’s attempt to
impose that notion on Australian
constitutional law was ineffective and
misconceived, its influence within the
practice of judicial review in
Australia has nevertheless been pro-
found. The legislative powers of the
Commonwealth parliament may be
confined by s. 51 to specitied limited
areas; but so long as the exercise of
those powers is found to be ‘within
power’, the High Court has generally
assumed that the manner in which
the power is exercised, or the pur-
pose for which it is exercised, is not
subject to judicial review. The
exceptions to that assumption have
been confined to cases where the
powers conferred by s. 51 are per-
ceived to be subject to other over-
riding limitations, spelled out else-
where in the Constitution (as with
s. 110) or necessarily implied in its
text and structure (as with the
implied constitutional commitment
to freedom of political discourse).
Alternatively, they are confined to
cases where the purpose of the legisla-
tion is relevant to its validity, or
where the legislation does not fall
directly within the constitutional
power, but is brought within it only
by an ‘incidental’ extension of the

power.

the one hand, though constitutional
matters are regularly removed into
the High Court, any court in which
a constitutional issue arises has the
power and (apart from removal) the
duty to determine the issue for itself.
On the other hand, our ‘constitu-
tional court’ (the High Court) is also
an ordinary appellate court in mat-
ters of general law; and for much of
its history constitutional cases have
been only a small part of its work-
load. This latter factor, in particular,
has meant that the doctrines and
techniques developed by the court in
its constitutional work have been
influenced, to an unusual degree, by
those of the common law. Whether
it would be better to entrust the task
of judicial review to a specialised
‘constitutional court’ may perhaps be
a matter for future debate. Certainly

Dicey would not have thought so.

[nevitably, constitutional issues are
political 1ssues; and because judicial
review entails the power of unelected
judges to strike down the legislative
initiatives of an elected parliament, it
1s sometimes said to be undemocrat-
ic. Insofar as limitations on govern-
ment power reflect basic democratic
values, the practice of judicial review

can be seen to serve democratic
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ends, even if the courts which
engage 1n that practice are not them-
selves perceived as democratically
constituted. But a problem remains,
and for constitutional law it may be

acute.

Judicial development of common law
rules may often be far-reaching, and
sometimes misconceived, but in that
respect the doctrine of parliamentary
sovereignty still prevails, so that judi-
cial developments can always be
overridden by parliament. When
judges interpret legislation, the same
limit on their power applies: if the
legislating parliament thinks its
intention has been misconstrued it
can always legislate again to make its
intention clearer. In both these
respects, insofar as parliament is a
representative democratic body, judi-
cial decisions are ultimately subject

to democratic control.

But when judges interpret the
Constitution, and especially when
they declare that an Act of parha-
ment is unconstitutional, there is
nothing the parliament can do. In
the words of the United States
Supreme Court, the Constitution is
“superior paramount law, unchange-
able by ordinary means”.'* By the
Constitution - and therefore by the
Judges’ interpretation of it - the par-

liament itself is bound.

In theory, at least in Australia, the
fact that the Australian people have
the power to amend the
Constitution means that the ultimate
overriding control on the judges’
constitutional work is the most
democratic of all. But the real or
perceived difficulties of the referen-

dum procedure cast a long shadow

over that theory. The need to ensure
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that judicial review not only serves democracy, but is itself subject to eftective

- - ~ [
democratic control, is one of many reasons why we need to amend our proce- a v e r. t I S e
Ld

dure for constitutional amendment.

*

Professor AR Blackshield is with the Department of Law and Justice,
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Republic Debate

The

I n November this year the Australian people will be asked to vote in a
referendum on whether to change the Constitution to become a repub-
lic. For republicans the issue of how to choose a Head of State has
become a contentious one between those advocating direct election by
the Australian people and the Constitutional Convention model of bipar-
tisan appointment by parliament.

In this series of articles, Adrienne Stone, from the Australian National
University, advocates a model that she believes will strike a balance
between these concerns. The Australian Republic Movement’s Malcolm
Turnbull and Professor David Flint, of Australians for Constitutional
Monarchy, debate their respective viewpoints.

The republic and
popular involvement in
presidential nomination

By Adrienne Stone*

Most of the controversy concerning the proposed consti-
tutional amendment to implement an Australian republic
has concerned the method by which the new Head of

State, the President, would be appointed.

Among republicans there is an important, and much
highlighted, division between those republicans who
would have the President directly elected by the
Australian people and those, most prominently represent-
ed by the Australian Republican Movement, who advo-
cate a parliamentary appointment process. The latter
model was endorsed by the Constitutional Convention in
1998 and it is this proposal that will be put to referendum
in November of this year. It provides for presidential

appointiment by a two thirds majority of the parliament.!

The focus on the appointment method is understandable
for it will largely determine the character of our republic.
This article will address the controversy over the appoint-
ment method with special reference to the nomination

procedure adopted by the Constitutional Convention and

since fleshed out in a proposal by a group of republicans,
of which I am a member.2 1 will explain how the pro-
posal for popular involvement in the nomination of the
President strikes the appropriate balance between the
concerns of the direct election and the parliamentary

appointment republicans.

Why the controversy?

Broadly understood, ‘republicanism’ is a philosophy of
government that values, among other things, involvement
of citizens in the process of government.? Thus, the
republican debate in Australia focused on one aspect of
this, involvement of the citizenry in the selection of our

Head of State.

Here lies the point of disagreement between the direct
election and parliamentary appointment republicans. For
the direct election republicans that involvement should be
through the direct election of the President by the
Australian electorate. They oppose entrusting the parlia-
1999 ~ Reform
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ment with this task. This unwillingness to allow parlia-
ment to make the choice is commonly grounded in a dis-
trust of or cynicism about the parliamentary process and
even the notion of representative government. The par-
liament 1s decried for its domination by the major parties
and the executive. It is seen as an elite far removed from

the Australian people. According to its supporters, a

““A President might perceive himself or herself to
have a greater political mandate than the Prime
Minister, after all, he or she would have a direct
link to the Australian people whereas the Prime

Minister would not.”’

directly elected presidency would be a healthy counter-
balance to this and would certainly be preferable to giv-
ing over the selection process to the unrepresentative, elit-

ist parliament.*

Against this, republicans who support a parliamentary
appointment model usually justify it on the basis that it is
compatible with our current form of parliamentary
democracy. Under this system a President would be faced
with the task of enforcing fundamental constitutional
principles through the exercise of the President’s reserve
powers. Although this requires that the President have a
measure of legitimacy, it also requires that the President
be, and be seen as, above politics. Supporters of parlia-
mentary election suggest that a directly elected President
might have dithculty achieving the appearance of non-
partisanship after an election. By contrast, they argue, the
parliamentary appointment of the President ensures an
appropriate measure of legitimacy while at the same time
removing the President from the political process that

would undermine his or her impartiality.?

In addition, it is sometimes argued that the direct election
of the President might even be dangerously destabilising.
A President might perceive himself or herself to have a
greater political mandate than the Prime Minister, after
all, he or she would have a direct link to the Australian
people whereas the Prime Minister would not. This
belief might tempt the President into the inappropriate
exercise of the reserve powers against the Prime Minister,
undermining our parliamentary system. Thus it is argued

that if the new Presidency is to exist along side the parlia-
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ment with its current powers, the President should not
have a greater mandate than the parliament and the
executive. This problem could only be satisfactorily over-
come if the President’s reserve powers could be coditied
and, perhaps, made reviewable by the High Court, a mat-

ter on which the Convention could not agree.®

The better argument 1s, I think, with the those who sup-
port the parhamentary appointment model. Even assum-
g that the direct electionists’ cynicism of the parliament
and enthusiasm for more direct participation is well
placed, the expression of that in a popularly elected
President within the context of our present system is
unwise. The parliamentary appointment republicans are
right: direct election may undermine the President’s
capacity to transcend party politics and it may even be
dangerous to invest an essential symbolic figure with a
greater degree of political legitimacy than can be found

in the parliament and executive.

This is not to say, however, that popular election could
not work under any circumstances. However, the con-
cern with popular alienation from the political process
could be more satisfactorily addressed with appropriate
codification of the reserve powers or, less plausibly, in a

full executive presidency.”

Public

nomination

involvement in

One challenge for the Convention was to address the
concern for popular involvement in the selection of the
President within the bounds of the existing parliamentary
system. From the robust debate of the Convention
emerged a proposal for popular involvement in the nomi-
nation procedure. The communiqué of the Constitutional
Convention sets out a nomination procedure designed to
“ensure that the Australian people are consulted as thor-
oughly as possible |and] ... involve the whole communi-
ty”.8 Specifically mentioned is consultation with State
and Territory parliaments, local government, community

organisations, and individual members of the public.

According to the communiqué, the nomination process is
to be overseen by a committee that should have a balance
between parliamentary and community membership and
take mto account so far as practicable considerations of

federalism, gender, age and cultural diversity. The com-




mittee is to produce a shortlist for consideration by the
Prime Minister. Nominations are not to be disclosed by

the committee without the nominees’ consent.

This nomination procedure is not included in the proposed
constitutional amendment. The Convention took the view
that the process is likely to evolve with experience and

thus is best dealt with in ordinary legislation.

The Mason proposal

On December 16, 1998 in an open letter to the
Commonwealth Attorney-General, Sir Anthony Mason
and a group of republican academics set out a proposed
nomination procedure that expanded on the nomination
procedure approved by the parliament. | was a signatory

to that letter.

Expansion on the proposal in the communiqué was clear-
ly necessary before the proposal could be set down in leg-
islation. Although the Convention had oftered some
guidelines, it left many matters of detail undecided. The
proposal we put forward addressed these matters of detail

in three parts.

First, it proposed that any person can nominate another
by a short written statement in support of the nominee
and with the nominee’s written consent. The nominator,
but not the committee, can make the nomination public
though, again, this requires the written consent of the

nominee.

Second, the proposal addressed the composition and pro-
cedures of the nomination committee. To reflect the
diversity of the Australian community (and the guidelines
of the Constitutional Convention) it was proposed that

the committee be composed as follows.

Four members from the federal parliament including at
least one man and one woman. The committee is to be
chaired by a member nominated by the Prime Minister
and the Deputy Chair will be nominated by the Leader
of the Opposition. The committee is to include one
member nominated by the leader of each of the third and

fourth largest parties in the parliament.

Two community representatives appointed by the Prime

Minister, one of whom must be an Indigenous Australian

Time for Constitutional Change?!

and one community representative nominated by the
Leader of the Opposition. At least one man and one

woman must be selected.

Eight State and Territory ‘community representatives’ to
be chosen by each Premier or Chief Minister after con-
sultation with local government and community organisa-

tions.

After consultation and deliberation the committee will
prepare a shortlist of at least five candidates. The proposal
leaves the committee to determine how the shortlist is to
be selected, but stipulates that at least one man and one
woman must be shortlisted and that the candidates should
not be ranked. The committee is not to interview candi-
dates but, provided that there is no direct contact with the
candidates, it 1s to consult as widely as possible. The com-
mittee shall prepare a report outlining the background
and qualifications of each shortlisted candidate. The
shortlist and the report is to be provided to the Prime
Minister and the Leader of the Opposition and the short-

list 1s to be made public at that time.

Finally, the proposal suggests a timetable for the nomina-
tion procedure. The committee, it is proposed, should be
set up no earlier than six months and no later than five
months betore the President’s appointment. The commit-
tee will have 28 days to devise the official nomination
forms and clarify procedural details. Following that, it has
28 days to receive nominations plus a period of 56 days
to assess them. Then the shortlist will be presented to the
Prime Minister and the Opposition Leader. The Prime
Minister, with consent of the Leader of the Opposition,
will then submit a candidate to the parliament between
14+ and 21 days after receiving the shortlist. As specified
by the Constitutional Convention, that candidate will
become President if approved by a two thirds majority in

a joint sitting of the two houses of parliament.?

Conclusion

Thus the public nomination procedure envisaged by the
Constitutional Convention opens up the nomination pro-

cedure to the public. As expanded in the Mason propos-

r
The Republic

Debate
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al, this represents a significant dilu-
tion of the parliament’s power over
the selection of the President. The
nomination committee will not be
dominated by members of parlia-
ment, but will be drawn from a
broader cross-section of the
Australian population. In addition, it
will provide a mechanism for consid-
erable consultation. Thus the short-
list from which the Prime Minister
will have to choose will not simply
reflect the will of the parliament. It
will reflect the committee’s own
diverse membership and its wide

consultation.

Popular involvement in the nomin-
ation procedure obviously does not
achieve all that those advocating
direct election would desire.
However, appreciating the incompat-
ibility of direct election with our
current parliamentary system, the
popular nomination process is an
acceptable compromise and, indeed,
represents a significant improvement
on a simple parliamentary appoint-

ment model.
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The republic:
a vote of confidence
in Australia

By Malcolm Turnbull*

n November this year, all Australians will have an opportunity to say what we
believe about our community. We will have a choice to vote to retain the
British monarch as our nation’s Head of State or to vote to have an Australian cit-
izen, chosen with the support of both sides of politics, as our Head of State. That

decision will be the most important political choice most of us have ever made.

In February 1998, the Constitutional Convention concluded with a recom- Nominations Committee. This com-
mendation, overwhelmingly carried, that the ‘bipartisan appointment of the mittee would be made up of mem-
President model” be put to the people in a referendum pursuant to s. 128 of bers of the Commonwealth, State
the Constitution. and Territory parliaments and the

general community. As such, the

The Convention was held to deliberate on and recommend a republican committee would be representative

model to be put to the people in a referendum. By the end of the of the diversity of Australia in terms
Convention, 133 of the 152 delegates voted in favour of the bipartisan of ethnicity, age, gender and geogra-
appointment model being put in a referendum. Of the 76 delegates who were phy. (In short, it will not be com-

elected by the people, 58 (more than three quarters) voted in favour of that reso- prised solely of middle-aged gentle-
lution. Both the Prime Minister and the Leader of the Opposition committed men from Sydney and Melbourne).
their parties to put that model to the people. Once the committee has considered

the nominations for President, it

Whether you consider the Convention’s outcome by reference to all the dele- would devise a shortlist of candidates
gates or just those that were elected, it is clear that there was overwhelming to be presented to the Prime
support for the people being presented with a clear cut choice between the Minister and the Leader of the
monarchy, on the one hand, and an Australian citizen as our Head of State Opposition, who will choose a single
appointed by a bipartisan super-majority of parliament, on the other. candidate from that list. The motion

of appointment of the President

But is the bipartisan appointment model a good one for Australia? Would a would be moved by the Prime
variant have been preferable? Most relevantly of all, can it carry the day? Minister and seconded by the Leader

of the Opposition. The President
The changes proposed by the bipartisan appointment model are, in fact, very would then be need to be approved
modest. A President would be Australia’s Head of State, replacing the Queen by a two-thirds majority of a joint

and her representative the Governor-General. The President would have the

The
e/

W -
To arrive at a list of candidates for President, nominations — R % u bl 1C

same powers as the Governor-General does today.

would be sought from the public. These nominations

Debate

would be considered by the 32-member Presidential
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sitting of both houses of the Australian parliament.

The powers of the President would be handled in this way: in those circum-
stances where the Governor-General has conventionally acted on advice,
which is in all cases but those involving the use of the reserve powers, the
Constitution will state that the President will act on advice. However, this will
not be so in those areas where the reserve powers are, or can be, applicable: the
appointment and dismissal of the Prime Minister, the dissolution of parliament

and the issuing of writs for an election.

In this area, the Convention decided not to codify the constitutional conven-
tions, and instead resolved that the Constitution should state that the existing
conventions, which govern the office of Governor-General, should continue
to apply. Advocates of codification, myself included, had to face up to the fact
that the overwhelming majority of delegates did not share our passion for

‘spelling 1t out’.

In terms of dismissal of the President, the Convention resolved that the Prime
Minister should have the power to dismiss the President. Within 30 days the
Prime Minister would be required to bring his or her action before the House
of Representatives for ratification. If it were not ratified, it would constitute a
vote of no confidence and, consistent with convention, he or she would be
obliged to resign. It should be noted in this context that following the
removal (or indeed the resignation, death or disability) of the President, the
otfice would be filled, pending a formal new appointment by the joint sitting,

by the senior State Governor, which is consistent with current convention.

It can be seen that this model is essentially a republican facsimile of the status
quo with four significant innovations. The first is that the President is
appointed by a bipartisan parliamentary process instead of an hereditary, sectar-
1an procedure governed by Britsh law in the case of the Queen, or by the
decision of the Prime Minister in the case of the Governor-General. The
bipartisan appointment model offers an opportunity to improve the quality of
our public life. It is an opportunity to say that at least one public office in this
country shall be the result of cooperation between the two leaders in our parl-
lament. It is also an opportunity to say that the person who fills this office
will be a constitutional umpire - a person who is above politics. It is an
opportunity to say that the person who fills this office will have the bipartisan
support of our parliamentary representatives and through those representatives,

the support of the majority of- Australians.

The second is that public consultation will be injected into the process of deter-
mining Australia’s Head of State where it has never existed before. The idea is
that the sifting through and assessment of nominations should be done by a
group of people who truly represent our Australian society; our diversity of gen-

der, culture, ethnicity and geographical diversity.

The third is that while the reserve powers remain the same, wich all of the
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attendant merits and vices of the
current dispensation, the non-reserve
powers are to be stated to be exer-
cised on advice, thereby making the
Constitution a more accurate reflec-
tion of how the system actually

works.

The fourth is that while the
President can be dismissed by the
Prime Minister, thereby preserving
the current arrangement as between
the Prime Minister and the
Governor-General, the Prime
Minister cannot, in a republic, sack
the President and appoint a new one
in his or her place. The casual
vacancy so created will be filled by
the senior State Governor in office,
over which the Prime Minister will
have had no influence at all. Then
within a specified interval the parlia-
ment would convene in a joint sit-
ting to appoint a new President - a
process that, as we have seen, will
require the concurrence of the

Opposition Leader.

The model has been attacked by
monarchists, who say it goes too far,
and direct electionists, who say it
does not go far enough. The monar-
chists’ case is really an emotional
one. If you were to analyse the
Convention model as being, in fact,
the status quo minus the Queen and
plus a bipartisan mode of appoint-
ment, it 1s hard to see how it could
be anything other than an improve-
ment. Would anyone not applaud
John Howard if, for example, he
were to undertake that the next
vice-regal appointment would be
made with the support of the

Opposition?

The advocates of a directly elected

President are, in most cases, equally




emotional. With only a few excep-
tions, none of the direct electionists
favour a United States system with
an elected President, who 1s both
Head of State and of government,
and a completely separate legislature,
also elected by the people. Our
Australian direct electionists want to
give the people the right to directly
elect a President who will have the
same largely ceremonial duties as the
Governor-General. It would be a
traud on the people and a temptation

to the incumbent.

We would be saying to the people of
Australia: *“You may directly elect just
one public official, not the Prime
Minister who heads the government,
nor any member of his Cabinet, not
the Chief Justice who heads our
highest court nor any of the other
judges, but the President who has

almost no political power.”

To the incumbent we would be say-
ing: “We want you to run for nation-
al political office, we want you to
raise the campaign tunds and the
support of political parties and other
organisations. We want you to win
the people’s support knowing that in
victory you will drink the intoxicat-
ing brew of popular endorsement ...
and then we want you to spend five
years doing what you are told by the
Prime Minister, receiving ambas-
sadors, welcoming guests, awarding

medals and opening fetes.”

“But wait, there’s something else.
Every now and then there may be a
constitutional crisis, perhaps an
impasse between the Senate and the
House of Representatives. 1f that
occurs we want you to act as a con-
stitutional umpire. We want you to

forget your political partisanship and

Time for Constitutional

forget that more Australians have
voted for you than for any other
public official. We want you to act as
though you were the figure of
umpartiality, immune to the transitory
shifts of public sentiment. We want

you to act like a judge.”’

[ am sure there are a few saintly souls
who could be directly elected and
then passively play the part of cere-
monial Head of State and occasional
constitutional tie-breaker ... but 1

have not met any yet.

We spend a lot of time reflecting on
how the Olympics will put Australia
in the global spotlight. But the real
spotlight will be on this referendum.
We cringed when the world reacted
to the rise of Hansonism in Australia.
We were embarrassed that a substan-
tial minority, but a minority
nonetheless, could embrace the divi-
sive and intolerant nonsense ot One
Nation. But what will the world say
if, on the verge of the millennium,
the centenary of our life as a nation,
Australia signs up for another 100

years of the British monarchy?

What will it say about our belief in a
tolerant, multicultural society if we
reaffirm that our Head of State must
be a member of the British ruling
family and must, by law, be a mem-

ber of the Anglican Church?

What will it say about our belief in
ourselves, our confidence in our own
people, if we reaftirm that no
Australian, not the best or most bril-
liant, is good enough to be our Head
of State. In 1930

it took a great -
¥

struggle by Prime The

Minister Scullin to

persuade King

Issue 74

Rgpublic

Changel

George V that an Australian, Isaac
Isaacs - one of our greatest jurists -
was good enough to be Governor-
General, the monarch’s viceroy or
representative. Nearly 70 years later,
have we come no further? Do we
still believe that Australians are only
good enough to have the second

ranking post?

Finally, what will it say about our
commitment to a soclety of equal
opportunity if we reaffirm that there
will always be one office in our soci-
ety to which no Australian may
aspire, an office the occupant of
which is defined by heredity, not
ability, by sectarianism, not tolerance,
and by the laws of the United

Kingdom, not the laws of Australia?

Whether we have the Queen as our
Head of State or not, we are a toler-
ant and independent country. Those
who are nervous and unthrilled by
republicanism should bear in mind
that even John Howard is of the
view, expressed to the Financial
Review on October 15, 1998, that if
we do become a republic “the fabric
of the Australian community is not
going to be, in any way, damaged or

hurt by the process”.

The reality is that in February last
year something remarkable occurred.
One hundred and fifty two delegates
from all over Australia gathered in
Canberra for a Constitutional
Convention to consider Australia’s
tuture. In the 97 years of our Federa-
tion there has been far too little public

involvement in the Constitution

Debate
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and its reform. We believe that the principal obstacle to constitutional change
in Australia has been ignorance and a lack of popular involvement. The
republican cause is, apart from the 1967 amendments, the first occasion where
there has been genuine popular movement for constitutional change, and the

Constitutional Convention was testament to this.

Coming out of the Constitutional Convention process, two things became
clear: Australians want an Australian as Head of State and an even larger per-

centage of them want to be able to vote on this issue at a reterendum.

The Australian people expected us at the Constitutional Convention as com-
mentators, advocates and opinion leaders, to present them with a republican
alternative that they felt confident enough to vote for. Our role was to frame
the question and to present the case for change, so that they may give us the
tinal answer. In response to this, the Constitutional Convention concluded
with a recommendacion, overwhelmingly carried, that the *bipartisan appoint-

ment of the president model” be put to the people.

The goal of republicans now is a clear one. Australia’s Head of State should be
an Australian citizen, representing Australian values, living in Australia, chosen
by and answerable to Australians. The Australian people clearly support this

change. Our task 1s now to offer them the means of doing so. It we fail to

mobilise behind the bipartisan
appointment model, we may deny
the people the opportunity to
achieve an Australian Head of State

at the turn of the century.

In November this year we will be
faced with a vote of confidence. We
must not fail to carry this amend-
ment. We cannot allow ourselves to
tail this test. We cannot carry a no-

confidence motion in ourselves.

*  Malcolm Turnbull is Chair of
the Australian Republican

Movement.

A Rolls Royce
Constitution

here are two questions in the republi-
can referendum. First, why should
Australia become a republic? Second, is
the republican model better than, or at

least as good as the present Constitution?

So what are the reasons for becoming a republic? Some rather odd ones have
been proposed. For example certain ex-diplomats and other worthies tell us
that some foreign leaders find our Constitution ‘contusing’. So to meet their
needs we have to change our system of government. It’s claimed an Asian
Cabinet Minister told a well known Australian businesswoman that his country
was ‘ready to help us in our struggle for independence trom Britin’. And the
former Indonesian President, General Suherto, was apparently equally contused
about our Constitution. He couldn’t understand why the Governor-General

wasn’t thrown into gaol in 1975. (Under the referendum model, a Prime
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Minister won’t even have to do that.
He or she will be able to sack the
Constitution referee whenever he or

she wants to.)

But many Australians probably don’t
understand and don’t need to under-
stand the constitutional arrangements
of other nations. It’s their business
not Australia’s. And our constitu-
tional arrangements are for Australia’s

good, not others.

Yet other reasons have been
advanced in the media. It is claimed
a republic will improve trade, create
jobs and unleash our artists from cul-
tural oppression. It will allow us to
experiment with the legislation of
illicit drugs! Even in the 1931-32
Bodyline cricket series between
Australia and Britain has been
dragged in - by a former Chief

Justice!

These ‘arguments’ are seriously being
put forward as grounds to amend,
remove, replace or add to about one
third of our federal Constitution. Yet
the Australian Constitution is the
blueprint for one of the most suc-
cesstul, enduring, open and generous
societies the world has ever seen. To
change it Australians will need com-

pelling arguments.

When former Prime Minister Paul
Keating converted republicanism
from a curious dinner party topic to
a political platform, he knew he must
make a very good case for change.
So first he ridiculed our
Constitution. [t was, he said,
imposed on us by the British Foreign
Office. (Surely he meant the
Colonial Office?) He was then
reminded that our Constitution was

drafted in Australia by Australians.

Time for Constitutional Change?

And unlike other great Federations at the time, it was actually approved by the
Australian people in each of the six States - not just by politicians. So he fell
silent. But only briefly. Then he changed tack. It was, he now claimed, only

about having an Australian as ‘Head of State’.

The first difficuley was that most Australians had never heard of this term. The
term ‘Head of State’ is not in our Constitution. [t’s a term so rarefied it’s
mainly used by diplomats. To them it’s very important. [t determines such
great issues as who sits where at banquets. Or who gets a 21 or 19 gun salute.
In fact, a recent Gallup poll published by the London Daily Telegraph makes
the same point. Nearly half of those polled could not correctly name the

British Head of State.

Humpty Dumpty once said to Alice: “When I use a word it means just what 1
choose it to mean, neither more nor less”” Similarly, a ‘Head of State’ means
precisely what a government chooses it to mean. The Head of State can be a
president, a dictator, a king, a king and a bishop, an emperor, a grand duke etc.
He or she can be purely ceremonial or exercise absolute power. Hitler called
himself a Head of State. Stalin didn’t. What they called themselves didn’t real-
ly matter. Incidentally, you can have more than one - the Soviet Union had

24, Imagine. Twenty-four residents as Presidents!

Now the Australian government, and its predecessors, hold out the Governor-
General as our Head of State. As Professor Colin Howard observes: “It seems
... that practice and law now coincide to support the proposition that, certain
matters of ceremony and courtesy apart, the Head of State in Australia is not

the Queen but the Governor-General.”’!
The Australian Republican Movement nevertheless challenges this conclusion.

The proposition is that the functions of the Governor-General, who is said not
to be the Head of State, are to be transferred to a President, who will then

miraculously become a Head of State! Note particularly that the functions of
the Queen (who is said to be the only Head of State) are not to be transferred

to the President.

The Queen’s role in the appointment of the President will in fact be transferred
to the politicians collectively in a joint sitting of the Parliament. The Queen’s
role in the dismissal of the President will be transferred to the Prime Minister.

What we are being offered is a politician’s republic.

But apart from the dithiculty of finding a worthy reason for change there is
another serious hurdle. We come to the second question. If you propose to

gut your Constitution you have to replace it with something better. The

£
T_he‘ 'R@ublic

republicans have

failed this test.

It’s not as

Debate

though there
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hasn’t been time. This debate has been going for the bet-
ter part of a decade. It’s not as though there hasn’t been
the opportunity. There was Mr Keating’s Republican
1998 Advisory Committee stacked to the brim with
republicans and with skewed terms of reference. It pro-
vided public funds to republicans to come up with a
model. Then there was Prime Minister John Howard’s
Constitutional Convention. It gave the republicans a
magnificent opportunity to produce the best republican

model.

The republicans have, since 1993, produced two models.
The first Keating-Turnbull republic did not, as it claimed,
make the President a mirror image of the Governor-
General. It would have made Australia similar to the pre-
sent French Fifth Republic with two powerful competing
politicians, a President and a Prime Minister.
(Incidentally, the only reason France tolerates the
inevitable tension between these two is that the dozen or
so previous Constitutions since 1789 failed when they

were put under pressure.)

The scecond republican model goes to the other extreme
and 1t 1s the one that 1s the culmination of the republi-
can’s eftorts. It bears all the marks of frantic manoeuvring
and ‘back of the envelope’ drafting at the 1998
Constitutional Convention. It puts the President at the
absolute mercy of the Prime Minister. Unlike any other
democratic republic in the world, the Prime Minister will
be able to sack the President. At any time. For any rea-
son. Or no reason. Without any notice or right of
appeal. A power which the Prime Minister certainly does
not have now. Leading experts on the Constitution -
mainly republicans - have identified the model’s serious
tlaws. And, remember, the Australian public is passionate
about fair play. A rule change which allows one of the
captains to send oft the referee when he’s about to rule
against that team will be recognised as the rort it so clearly
1s. This republican model is not only an embarrassing fail-

ure - it is dangerous.

&

The leading democratic republican Ted Mack points out
that many in the Australian Republican Movement, the
media and academia know that the model is tlawed yet
continue to push the “Yes’ case. We must ask, why the
rush? Is it to get on with a bigger agenda? Perhaps the

tlag is next and then the States. And then?

Whatever the reason Australians are now being told not
to worry about the details. They can be fixed up later!
This is extraordinary. It is difficult to think of a better
way to permanently destabilise and damage our system of
government than to have constitutional debate, confusion

and change every couple of years.

Just as a used car salesman trying co sell a wreck tells a
gullible purchaser to bring it back for repairs if something
goes wrong, the Australian people are being told to take a
wreck in exchange tor their Rolls Royce constitution.

They won’t wear that.

*  Professor David Flint was a legal adviser to the
ACM No Republic Team at the 1998
Constitutional Convention and the 1999 No

Republic referendum campaign.

He is also the National Convenor of Australians

for Constitutional Monarchy.

Endnotes

1. C Howard Australian ederal Constitutional Law 3rd ed,
LBC Sydney 1985, at 112.

The | epublic Debate
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The Australian
Constitution

a time

oanna Longley* provides a time

Iline

line of the major

texts relating to the Australian Constitution, and an
outline of our attempts to change it.

1890

Official Record of the Proceedings and Debates of
the Australasian Federation Conference, 1890,

Parliament House, Melbourne

The Federation Conference was attended by representa-
tives of all States and NZ. The conference resolved in

favour of a convention to consider a federal Constitution.

1891

Official Report of the National Australasian
Convention Debates, Sydney, March 2 to April 9,
1891

Seven delegates from each State and three from NZ
attended the National Australasian Convention, with Sir
Henry Parkes of NSW as convention president. A draft
Bill to constitute the Commonwealth was adopted. The
Bill was not approved by the NSW parliament and was

shelved by other States.
1895

A conference of colonial Premiers in Hobart resolved that

a further convention be held to draft a Constitution.

1897 - 1898

Official Report of the Debates of the National
Australasian Convention: Adelaide, March 22 to
May 5, 1897; Sydney, September 2 to 24, 1897;

Melbourne, January 20 to March 17, 1898

The convention president was Sir Charles Kingston. Ten
delegates trom each State, except Queensland, attended
the first session. By the third session in Melbourne

another Bill to constitute Australia was drafted.

1900

Commonwealth of Australia Constitution Act, 1900 (63 &
64 Victoria, Chapter 12)

The Imperial Parhament at Westminster passed an Act to
create the Commonwealth of Australia and 1ts

Constitution on July 9, 1900.

1901

The Constitution took eftect on January 1, 1901, when

the Commonwealth of Australia came into being.

Constitution Alteration (Senate Elections) 1906

A referendum to allow for minor changes to s. 13 of the
Constitution, including the provision for Senators’ terms
to commence on July 1 and end on June 30 was passed

on December 12.

i910

Constitution Alteration (State Debts) 1909

A referendum was held on April 13, 1910. A proposal to
give the Commonwealth unrestricted power to take over

State debts passed, but a proposal to set a fixed payment
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out of surplus revenue to the States failed.

1911 - 1926

A number of failed referendums were held between
1911-26. A referendum on the extension of the
Commonwealth’s trade and commerce power and the
nationalisation of monopolies was held on April 26, 1911;

May 31, 1913; and again on December 13, 1919.

A further unsuccessful referendum on the extension ot
the Commonwealth’s legislative powers was held on

September 4, 1926. A second proposal to empower the
Commonwealth to protect the public against the inter-

ruption of essential services also failed.

1927 - 1929

Report of the Royal Commission on the

Constitution, 1929

In August 1927 the Commonwealth government appoint-
ed the Royal Commission on the Constitution, with Mr
JB Peden as Chairman. The Commission reported in

September 1929, There were no legislative outcomes.

1928

Constitution Alteration (State Debts) 1928

On November 17, 1928 a referendum was passed enabling
the Commonwealth to enter into financial arrangements
with the States and to legislate to give effect to such agree-

ments.

1937 - 1944

A referendum on March 6, 1937 proposed giving the
Commonwealth powers to legislate on air navigation and
atrcraft, and exempting any Commonwealth law with
respect to marketing from the requirements of's. 92. The
proposals of the 1911 referendum were again put to a ref-
erendum on August 19, 1944, This referendum also pro-
posed to empower the Commonwealth to legislate for a
five year period on such matters as rehabilitation of ex-
servicemen, family allowances, Aborigines and national

health. All proposals failed.

1946

Constitution Alteration (Social Services) 1946

Another referendum was held on September 28, 1946 on
the Commonwealth’s power to make laws with respect to
social services (passed) and the organised marketing of

Reform
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primary products, and to legislate on terms and condi-

tions of industrial employment (rejected).

1948 - 1951

A proposal to give the Commonwealth power to legislate
to control rents and prices went to a referendum on May

29, 1949, but failed.

After the Communist Party Dissolution Act 1950 was
declared beyond the constitutional power of the govern-
ment, a referendum to overcome the problem was held

on September 22, 1951, but also failed.
1956 - 1959

Report from the Joint Committee on
Constitutional Review, 1959 [a 1958 interim report

is appended to this report]

The Joint Committee was appointed in 1956 and report-
ed in 1959. The report was never debated in detail and
only one proposal (to allow an increase of members in
the House of Representatives without a similar increase
in Senate numbers) was submitted - unsuccessfully - to

the 1967 referendum.
1967

Constitution Alteration (Aboriginals) 1967

The Joint Committee proposal on the size of the House
of Representatives was rejected at a referendum on May
27, 1967. A second proposal to remove any grounds for
the belief that the Constitution discriminated against the
Aboriginal race, and to allow Aborigines to be counted in

the census succeeded.

1973

An unsuccessful referendum was held on December 8,

1973 on price control and incomes.

1973 - 1985

Proceedings of the Australian Constitutional
Convention were published for each plenary
session, along with reports of the Standing
Committees. Some Standing Committee reports

were published separately

The Australian Constitutional Convention was appointed
in 1973, to identify areas of the Constitution in need of

change and to refer these areas to standing committees.



The Convention held six plenary sessions from 1973-85,
and established four standing committees. It produced
more than 130 recommendations. Four were put to a

1977 referendum - three passed.

1974

A referendum was held on May 18, 1974 on: simultane-
ous clections for the House of Representatives and
Senate; the right of ACT and NT electors to vote in ref-
erendums; to make population the basis of determining
the average size of electorates; and extending to the
Commonwealth the power to borrow on behalf of, and
make grants to, local government bodies. All proposals

failed.

1977

Constitution Alteration (Senate Casual Vacancies) 1977
Constitution Alteration (Retirement of Judges) 1977
Constitution Alteration (Referendums) 1977

Four proposals were put in a referendum held on May 21,
1977. Once again a proposal to bring the House of
Representatives and Senate elections into line was reject-
ed, but proposals to allow ACT and NT electors to vote
in referendums; to allow casual Senate vacancies to be
filled by a person of the same political party; and to set

the retirement age of federal judges at 70 were accepted.

1984

A referendum was held on December 1, 1984 on simulta-
neous Senate and House of Representative elections, and
on a proposal to enable the Commonwealth and states to

refer powers to each other. The referendum failed.

1985-88

First report of the Constitutional Commission, 1988

Final report of the Constitutional Commission, 1988

The Constitutional Commission was established in
December 1985, chaired by Sir Maurice Byers. It was to
report on a revision of the Constitution and established

five advisory committees.

Four Commission recommendations were put to a refer-

endum on September 3, 1988. None succeeded.

Time for Constitutional Change!l
The proposals were: tour year maximum terms for both
the Senate and the House of Representatives; fair and
democratic parliamentary elections throughout Australia;
the recognition of local government; and to extend the
right to trial by jury and freedom of religion and to
ensure just compensation for property acquired by any

government.
&

The five Advisory Commiittees produced reports on the
specific areas of the Australian judicial system; distribution
of powers, executive government; individual and democ-

ratic rights and trade and national economy.

An Australian republic: the options - the report of

the Republic Advisory Committee, 1993

The Republic Advisory Committee, chaired by Malcolm
Turnbull, was established on April 28, 1993 to examine

options for an Australian republic.
1998

Report of the Constitutional Convention, 1998

The Constitutional Convention on February 2-13, 1998
was a people’s convention with 152 delegates, 76 of them
elected. The convention supported Australia becoming a
republic, and proposed a model for bipartisan appoint-
ment of the President be put to the people betore the
end of 1999.

1999

Constitution Alteration (Establishment of
Republic) Bill

Constitution Alteration (Preamble) Bill
Presidential Nominations Committee Bill

In November 1999 a reterendum will be held to decide
whether Australia will become a republic. The bipartisan
model and a proposal for a new preamble will be voted
on by the electorate. Exposure drafts and explanatory
statements are available at:

http://www.dpmc.gov.au/referendum.

*  Joanna Longley is a former Australian Law

Reform Commission librarian.

Issue 74 1999 ~ Page 57 Reform




Time for Constitutional Change?

Work in progress:

the adversarial inquiry

he Australian Law Reform Commission has now made a preliminary

analysis of its empirical research on the Federal Court, the Family Court

and the Administrative Appeals Tribunal (AAT). Helen Dakin writes,* some of

the results are surprising, disproving widely held beliefs about the workings of

the federal civil litigation system.

The research by Commission staft was based on a sample of the cases finalised in
the AAT during August, September and October 1997; and by consultants Tania
Matruglio and Gillian McAllister on cases finalised in the Federal Court during
February, March and April 1998, and in the Family Court during May and June
1998.1 Each period chosen was set to show representative samples ot court and
tribunal workings. Information was collected from the court and tribunal data-

bases and from the individual case files held by the courts and tribunal.

The solicitors associated with the cases, or the parties themselves it unrepre-
sented, were surveyed on aspects of the litigation procedure, in particular tor
information on their legal costs. Analysis of this solicitor/ litigant survey

information is not yet available.
Some key tindings trom the studies of court and tribunal case files are set out below.

Who are the litigants?

One of the tasks of Commission staff and consultants was to collate informa-
tion to show who are the litigants and applicants in the tederal civil justice sys-
tem. The courts varied in the extent to which they collect such demographic

data on hugants.

In the AAT and the Federal Court, the government is a consistent litigant. All
matters in the AAT involve government departments or agencies, notably
Comcare, Centrelink and the Department of Veterans’ Aftairs. In the Federal
Court, government departments are present as applicants (usually regulatory
bodies such as the Australian Securities Commission) and, more often, as
respondents (in particular the Department ot Immigration and Multicultural

Aftairs and the Australian Taxation Oftice).

Of other AAT and Federal Court applicants and litigants, the sample showed
varying numbers of private individuals, businesses and associations. In the

Federal Court sample, 48.5 per cent of applicants and 14.3 per cent of respon-
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dents were individuals; 39.3 per cent
of applicants and 35.4 per cent of
respondents were businesses; and 7.2
per cent of applicants and 47 per
cent of respondents were public
agencies. The remainder were
organisations such as trade unions,
cooperative or unincorporated soci-
cties, or registered clubs. In the
AAT, nearly all applicants were indi-
viduals; however, out ot a total of
1588 cases there were 50 business
applicants - most of them in taxation
administration or customs and excise
matters. A majority of the individual
applicants (67.6 per cent) were male,
and men made more applications
than women in every category of
case. The gender difference was
most marked in taxation matters, in
which 90.8 per cent of applicants
were male, and least marked in social
welfare matters, in which 56.7 per

cent of applicants were male.

The Family Court case files provided
the most illuminating demographic
data on litigants. Parties in this court
were almost all individuals, although
the government was joined as a party
in a small proportion of cases dealing
with the operation of the Family Law
Act 1975 (Cth).




The Family Court is a superior, and
therefore an expensive court, yet the
Commission’s research shows many
of the litigants have limited means -
37 per cent of applicants and 38 per
cent of respondents were not in the
workforce, and were categorised as
engaged in home duties, retired,
unemployed, or students or benefit
recipients. Those in the workforce
were fairly evenly distributed across
occupational groups, but the weekly
incomes of most litigants in the
Family Court were below the
national average of $596.20 for all

(tull and part-time) employees.

The average weekly income for liti-
gants in the Family Court was
$674.48, somewhat higher than the
national average for all workers, but
below the average for full-time
workers of $767.80. The income for
temale litigants was 60.3 per cent of
that for male litigants. Half of the
litigants in our sample disclosed
mcomes of $500 or less per week.
This is a very low base from which

to finance litigation.

What is the
dispute?

While there were significant differ-
ences in subject matter, in the AAT
all disputes concerned the making of

an administrative decision.

By contrast, in the Federal Court
there was considerable variety in the
subject matter of cases coming
before the court. The court itself
classifies 235 different case types, of
which 55 were identified in the sam-
ple analysed by the ALRC consul-
tants. The largest case category was
migration and refugee cases, which

constituted 22 per cent of the case-
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load in the sample. Other major cat-
egories concerned the Trade
Practices Act (16.3 per cent); corpo-
rations law (12.2 per cent);
Administrative Decisions (Judicial
Review) Act matters (9.1 per cent)
and intellectual property matters (8.4

per cent).

The major categories in Family
Court cases are children’s cases (con-
cerning residence, contact and specif-
ic issues) and financial cases (con-
cerning property and maintenance).
In the sample, 15.2 per cent of cases
involved both children’s and financial
issues. These categories were further
defined into ‘house and garden’ cases
(72.5 per cent of the sample), com-
plex businesses (three per cent) and
for children’s matters, cases with alle-

gations ot child abuse.

Case delay

One of the persistent criticisms of
our litigation and review system is
that it is a time-consuming process
characterised by extensive delays.
Our review does not confirm this.
Despite the complexity of many of
its cases, the Federal Court disposes
of 1ts cases quickly: the median ume
from commencement to finalisation
was seven months, and 8.4 months
for cases proceeding to judgment.
Most cases in the Federal Court are
resolved either quite early, at the
directions hearing stage (40.8 per
cent of cases), or by judgment (35.4
per cent). Very few cases were
resolved at the door of the court:
almost all cases listed for hearing
went through to judgment. This
may be a result of the court’s
Individual Docket System, by which
a judge has responsibility for the man-

agement of the interlocutory process
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of a case, up to and including a hear-
ing. This system is said to increase the
likelihood that the interlocutory
process will clarify issues and persuade
the parties to settle if this is at all pos-

sible.

In the AAT there were significant
differences between the times taken
to resolve different case types.
Compensation and Veterans’ Affairs
matters took the longest to resolve,
with a mean of 11 months 10 days
and 11 months 4 days respectively.
The fastest cases were social welfare
cases, with a mean of six months 20
days. Between 23.5 per cent and
38.8 per cent of matters in each case
type went through to a final hearing;
however, a significant proportion of
cases listed for hearing were settled
by consent or other means at the
hearing. Social weltare cases were
the most likely to require a determi-
nation (35.5 per cent of these cases,
out of 38.8 per cent attending a final
hearing); in compensation, Veterans’
Affairs and taxation matters between
23.5 per cent and 35 per cent of
cases went to a hearing, but between
15 per cent and 17 per cent of cases
required a determination. The rela-
tively large number of cases being
withdrawn or settled ‘at the door of
the tribunal’ (22.3 per cent of all
cases; 44 per cent of compensation
cases) and settled in the applicant’s
favour, may indicate that the case
management process or the govern-
ment agency involved did not make
the optimum use of the chance to

resolve cases earlier.

Perhaps the most surprising finding
was that the Family Court cases sam-
pled did not show a significant prob-
lem with delay. The median time

from commencement to finalisation
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for the Family Court cases sampled was 5.23 months for
disputed matters and eight days for consent orders. Most
cases were settled fairly early: just over 50 per cent were
settled at the directions hearing stage. Eight per cent of
cases ulumately received a judgment: their median dura-
tion from commencement to finalisation was 7.6 months.
This is a very different picture from the widely publicised
view that there is a substantial delay for Family Court

cases.

Who are the winners?

In the Federal Court and the AAT it is possible to identi-
ty differences in the likelihood of success for applicants
and respondents between the different case types, and

according to whether they were represented.

In the Federal Court sample respondents were more suc-
cesstul than applicants. This was most marked in migra-
ton and retugee cases, 72.4 per cent of which were
resolved in favour of the Minister for Immigration and
14.3 per cent in favour of the apphicant (the remainder
being withdrawn or abandoned). In the AAT applicants
were most likely to succeed (by having a decision set
aside, varied or remitted to the primary decision maker)
in compensation matters (33.7 per cent) and Veterans’
Aftairs matters (53.1 per cent), and least likely in social

welfare matters (26 per cent).

There was a significant relationship between legal repre-
sentation and success. In the Federal Court, 7.8 per cent
of parties were unrepresented, and most unrepresented lit-
1gants were applicants in migration or refugee cases; the
case category in which the success rate tor applicants was
lowest. In the AAT, where approximately 33 per cent of
applicants are unrepresented, i all case categories the per-
centage of represented applicants who were successful was
significantly more than the percentage of unrepresented

applicants who were successtul.

In the Family Court, in 41.1 per cent ot cases one or
both parties was unrepresented for at least part of the
time. Litigants in person were likely either to settle their
case early, in the directions hearing stages, or to go
through to a defended hearing. Cases where the appli-
cant was a litigant in person were less likely to be settled
between the parties (50.8 per cent) than those where the

apphicant was tully represented (82.9 per cent).
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Further issues

Consultants Tania Matruglio and Gillian McAllister, and
from within the Commission, Bruce Alston and Angela
Repton, are undertaking further analysis on the case
information collected by the ALRC. These studies are
providing us with information not previously available on
what is happening in the federal civil justice system. The
specific issues arising from the studies will be discussed at
length in the Commission’s forthcoming discussion paper;

but some preliminary conclusions can be drawn.

Substantial differences can be seen between the processes
and resolution of particular case categories, at least in the
AAT and the Federal Court. Attention needs to be paid
to proper identification of these categories, and to the
particular characteristics of the cases and the litigants
involved, in order to ensure the case management system
deals with them appropriately. For example, litigants in
person are often concentrated in particular case areas.
Cases in the Family Court involving children frequently
remain unresolved by primary dispute resolution processes

and proceed to trial.

Processes in the Family Court need to take account of
the fact that its licigants are comparatively poor, and often

unrepresented.

Contrary to popular beliet, there does not appear to be
significant general delay in resolving cases in federal civil
matters. However, further research may reveal problems
in specific courts or registries, in areas such as listing of

hearings or court-initiated adjournments.

* Helen Dakin is a Law Reform Officer working
on the Australian Law Reform Commission

reference into the federal civil litigation system.
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Improving litigation practice:

a consideration of
‘Lord Woolf’s Rules’

ver the past

By Lani Blackman*

10 years, Australia, England,

Canada and the

United States have undertaken major reviews of their civil jus-

tice systems.

The reviews have had a common goal to reduce legal

costs and delays, while ensuring disputants receive a fair and just

resolution of their disputes.

In England and Wales, a number of
the recommendations arising from
Lord Woolt™s 1996 Access to Justice
report are being implemented. These
reforms will have a significant effect
on their system. The Australian Law
Reform Commission is considering
the Woolf reforms as a part of its
review of the federal civil litigation

and dispute resolution system.

The Woolt Report found that legal
tees expended to litigate cases often
exceeded the value of property
which the parties were disputing.
Lord Woolf attributed this ‘lack of
proportionality” between legal costs
and legal claims to the ‘uncontrolled
nature of the litigation process’, and
considered that there was a need for
a fundamental shift in responsibilicy
for the management of civil litigation
tfrom litigants and their legal advisers
to the courts. To achieve this shift,
Lord Woolf recommended a greater
emphasis on judicial case manage-
ment. This shift towards judicial
supervision was combined with pro-

cedural reforms such as:

e case streaming with smaller
claims assigned to a fast track,
with fixed costs option;

« simplification of procedures;

o greater disclosure by lawyers to
clients concerning their costs;
and

«  greater obligations on courts to
provide litigation information

and assistance.

To support judges in their manage-
ment of litigation, Lord Woolt sug-
gested new Rules of Civil
Procedure. The first such rule set
down the overriding objective of
case management, namely enabling
the court to deal with cases justly.
The Rules specifically require parties
and their legal advisers to assist the
court to deal with cases justly.

Dealing justly with a case includes:

(a) ensuring, so far as is practicable, that
the parties are on an equal footing;
(b) saving expense;
(c) dealing with the case in ways which
are proportionate -
(i) to the amount of money

involved;
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(ii) to the importance of the case;
(ifi) to the complexity of the
issues; and
(iv) to the parties’ financial position;
(d) ensuring that it is dealt with expedi-
tiously; and
() allotting to it an appropriate share
of the court’s resources, while taking
into account the need to allot

resoutrees to other cases.!

The extent of

judicial discretion

There have been a number of criti-
cisms of Lord Woolt™s reforms. One
critic views the reforms as permit-
ting “ad hoc exercises of subjective,
antagonistic and potentially prejudi-
cial judicial discretion to meet the
perceived exigencies of individual
cases.”? Certainly, each of the ele-
ments set out in draft Rule 1.1
invokes a largely unguided discretion
of such scope as to make the judge’s
role an intrepid one. For example,
while judges can ensure that both
parties comply with court rules and
procedures, it can be difficult tor a
judge to seek to ensure, so far as is
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practical, that the parties are on an equal footing.

Other features in draft Rule 1.1 require consideration of
the importance of the case, the complexity of the issues,
and the parties’ financial position. The criteria raise as
many questions as they answer - 1s it the importance of
the case to society, to the parties, or to the development
of the common law that is the determining factor, and
how are judges to decide such matters? How do judges,
who are neutral umpires of the parties’ dispute, obtain

information as to the parties’ financial positions?

One of the cornerstones of our legal system is the neu-
trality of the judge. There are many sporting analogies
which emphasise that the judge oversees fair play, but
does not descend into the arena as a player. The trend to
judicial management is seen to threaten the ‘fair play’
notions implicit in our system. Sir Anthony Mason has

said:

“A judge must remain a judge, despite the temptation in
the world of case management to call him a manager. It
is vital to build up and maintain public confidence in the
court systent. Accordingly, there is a risk that, if we put
too much emphasis on speedy disposition of cases, we shall
prejudice the just disposition of cases. That is just what

we cannot afford to do.”?

The role of lawyers

In the Woolt Report, much of the blame for ‘adversarial

excesses’ in the system was laid at the feet of lawyers and
their clients. Lord Woolf saw judicial control as the solu-
tion to inhibit the worst of ‘excessively adversarial’ con-

duct by parties and their legal advisers.

Criticism has been levelled at the profession for conduct-
g matters in a fashion that leaves ‘no stone unturned’
which can contribute to the private and public costs of
liigation. Geoffrey Gibson describes such as a ‘loss of
nerve’ deriving from a combination of business pressures,
tear of negligence suits and lower levels of experience

throughout the profession.

“The loss of nerve is made worse by the fear of failure,
either through being successfully sued, or even colonrably
sued, for professional negligence, or being overturned on
appeal, or just iaking a fool of yourself. It runs from the

litigant through to the top of the courts. The litigant
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wants a level of assurance that cannot be got. The tenp-
tation is there to throw lawyers and money at a probleni.
The solicitor worries about leaving something ont. When
it comes to discovery, it may be safer to put everything in
It is better to be safe than sorry. Similarly, with coun-
sel, it would be safer to read everything in sight; you can-
not afford to leave it to the solicitors. When the inexperi-
enced barrister comes to cross-exanine, the lack of experi-
ence often weans there is a lack of judgment or nerve
about where to start or where to stop. This lack of judg-
nent is a major reason for the excessive time taken for

both criminal and civil trials.”4

Case management can be effective in limiting overservic-
ing, tactical play and litigation excesses. To be effective,
case management requires the cooperation of lawyers and
litigants. Lord Woolf™s draft Rules of Civil Procedure
include an obligation that parties and their legal advisers
assist the court to deal with cases justly. However, merely
imposing an obligation on parties and lawyers will not
effect change in litigation culture, particularly if the oblig-
ation is set in general terms attached to wide judicial dis-
cretion as to its interpretation. Further consideration
needs to be given to the framing and enforcement of the

obligation.

An alternative court rule

In its present formulation, Lord Woolf’s rule for litigation
practice is not easily implemented by a judge. There is no
doubt the litigation system would work better if lawyers
and litigants dealt justly with cases such that they worked
cooperatively, undertook work proportionate to the
claims, and engaged with each other from points of rela-
tive parity. But how can such engagement be mandated
and how does it sit with the lawyer’s obligation to be a

partisan advocate for the client?

“... The lawyer aims at ... wlinning in the fight, not at
aiding the court to discover the facts. He does not want
the trial court to reach a sound educated guess, if it is

likely to be contrary to his client’s interests.”>

Rule 11 of the United States Federal Rules of Civil
Procedure provides one example of how sensible pre-trial
litigation behaviour and advice can be incorporated with-
in a court rule. Rule 11 requires a pleading, written

motion or other paper to be signed by at least one attor-



ney, or by the party if unrepresented. The rule then
includes particular requirements relating to representations

being made to the court.

“By presenting to the court (whether by signing, filing,
submitting, or later advocating) a pleading, written
motion, or other paper, an attorney or unrepresented party
is certifying that to the best of the person’s knowledge,
information, and belief, formed after an inquiry reasonable

under the circumstances, -

(1) it is not being presented for any improper puir-
pose, such as to harass or to cause unnecessary delay
or increase in the cost of litigation;

(2) the claims, defences, and other legal contentions
therein are warranted by existing law or by a non-
frivolouss argument for the extension, modification, or
reversal of existing law or the establishment of new
law;

(3) the allegations and other factual contentions
have evidentiary support ok, if specifically so identi-
fied, are likely to have evidentiary support afier a
reasonable opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are warranted
on the evidence o, if specifically so identified, are reason-

ably based on a lack of information or belief.”
The rule provides the court with positive authority to

impose sanctions against attorneys, law firms, or parties

who have violated the rule.

Proportionality principles

Time for Constitutional Change?

The federal civil litigation
system: the Commission’s

inquiry

It may be that an obligation on practitioners to approach
cases in a ‘proportional’ manner may be more appropriate
as a professional practice rule than as a rule of court.
Certainly any exposition of such an obligation in legal
practice standards would require a narrower duty than

that invoked by Lord Woolf.

A number of professional practice rules in Australian
jurisdictions include such obligations as a duty to avoid
unnecessary expense and waste of the court’s time; a duty
to inform the court of the possibility of settlement; and
requiring a practitioner to exercise independent forensic

Judgment, after consideration of the client’s desires.

To help define the issues and clarify reform options in
this reference, the Commission has released a series of

sIX issuies papers:

o Rethinking the federal civil litigation system (ALRC IP
20, released April 1997)

o Rethinking legal training and education (ALRC IP 21,
released August 1997)

o Rethinking family law proceedings (ALRC 1P 22,
released November 1997)

o Technology - what it means for federal dispute resolution
(ALRC IP 23, released March 1998)

o Federal tribunal proceedings (ALRC 1P 24, released
April 1998)

e ADR - its role in federal dispute resolution (ALRC IP
25, released June 1998)

Timetable for rest of the inquiry

The Commission is currently finalising its discussion
paper, which will outline the results of its research and
consultations, and make suggestions for reform. This

discussion paper is due to be released in mid 1999.

A final report on this inquiry will be provided to the

federal Attorney-General by November 30 this year.

Please contact the Commission if you are interested in
receiving copies of the issues papers, or the discussion
paper once it is released. All new Commission publica-

tions are posted on our homepage:
http://www.alrc.gov.au

Comments and submissions on any issue relevant to the

inquiry are also welcome.
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The American Bar Association (ABA) Model Rules of
Professional Conduct include clearer positive duties to the

administration of justice than the Australian rules.

Rule 3.1. A lawyer shall not bring or defend a proceed-
ing, or assert or controvert an issue therein, unless there is
a basis _for doing so that is not frivolous, which includes a
good faith argument for an extension, modification or
reversal of existing law,

Comment. The advocate has a duty to use legal proce-
dure _for the fullest benefit of the client’s cause, bur also a
ditry not to abuse legal procedure ... The action is frivo-
lows ... if the client desives to have the action taken pri-
marily for the purposes of harassing or maliciously injur-
ing a person or if the lawyer is unable cither to make a
good faith argument on the merits of the action taken or
to support the action taken by a good faith argrment for

an extension, modification or reversal of the existing law.

Rule 3.2. A lawyer shall ake reasonable cfforts to
expedite litigation consistent with the interests of the
client.

Comment. Dilatory practices bring the administration
of justice into disrepure. Delay should not be indulged
merely for the convenicnce of the advocates, or for the pur-
pose of frustrating an opposing party’s atteipt to obtain
the rightful redress or repose. It is not a justification that
similar conduct is often tolerated by the bench and bar.
The question is whether a competent lawyer acting in
good faith would regard the course of the action as having
some substantial purpose other than delay. Realizing
financial or other benefit from othenvise tmproper delay in

litigation is not a legitimate interest of the client.

The practicality and relevance of the rules is enhanced
through the commentary actached to each rule, a device
which 1s used in the US, Canada and New Zealand, but
has not yet been developed i Australian versions of pro-

fessional practice rules.

Such guidance through professional practice rules could
be made in conjunction with, or independently of,
mcreased obligations in court rules. While professional
practice rules are binding on practitioners, court rules
impose obligations on practitioners and parties. If a prac-
titioner or party does not comply with court rules, costs
orders can be made against parties or the lawyers, or the

court can impose preclusionary sanctions, such that
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defaulting parties may be prevented from using particular

evidence, or calling a particular witness in their case.

Meeting the challenge

Lord Woolf’s rules set down best practice principles for a
fair, just and cost effective lingation system. The principle
1s laudable. However, to effect a change in litigation prac-
tice, the principle must be followed by judges, lawyers and
litigants. On its face this appears to be the difficulty with
Lord Woolfs rules. The challenge for the Commission is

finding a way to resolve the dilemma.

*  Lani Blackman is the Legal Policy Officer with
the Australian Law Reform Commission. She
is also working on the Commission’s reference

into the federal civil litigation system.

Endnotes
1. Draft Civil Proceedings Rules r [.1(3).

2. NAudrews ‘The Adversarial Principle: Fairness and Efficiency’
in A Zuckerman and R Cranston (eds) Reform of Civil
Procedure: Essays on ‘Access to Justice’ Clarendon Press Oxford
1995, at 182.

3. A Mason ‘“The Courts as Community Institutions’ (1998) 9
Public Law Review 83, at 85.

4. G Gibson ‘“The Cancer in Litigation” (1998) 104 Victorian Bar
News 24, at 26.

n

J Frank Courts on Tiial Princeton UP 1950, 85.



Time for Constitutional Change?

An adversarial system:
a constitutional

requirement

By Alison Creighton*

awyers and journalists love to debate the relative merits of the

adversarial and

inquisitorial

systems of law. Like playing the

English at cricket, the debate is enjoyed, but we do not respond well to

evidence that the other might be a better side.

A major difference between the two
systems is seen in the roles of the
judge and the parties at a hearing.
On a traditional view, in inquisitorial
legal systems judges have a significant
role in controlling the proceedings at
a hearing or trial, including ques-
tioning witnesses. In criminal law
this extends to assisting the detectives
conducting the investigation.
Hearings are a connected series of’
meetings and written communica-
tions rather than a single proceeding
where parties have a relatively minor
role in presenting written submis-
stons. In adversarial legal systems,
characteristically judges maintain
their independence and impartiality
trom the dispute; their primary role
at hearing is to adjudicate rather than
participate - an umpire not a player.
The hearing is the climax of the liti-
gation process and the parties, gener-
ally through their lawyers, direct the
proceedings, control the evidence
that is presented and question wit-

Nnesses.

The debate about which system is

best has lost its impact because of

changes to both systems. Civil law countries have taken on features tradition-
ally seen as adversarial, while adversarial countries are considering and using
inquisitorial techniques. In Australia this change 1s seen most strikingly mn the
adoption of case management practices in our civil law courts. Populist calls
for Australia to change to an inquisitorial process focus on criminal trials and
criminal procedure. Such calls, whether for changes in civil or criminal law
practice, ignore the possibility that our Constitution may prevent any change
to an inquisitorial system. Through the notions of judicial power and process
our Constitution may be seen to have entrenched in legal proceedings princi-
ples of natural justice and procedural fairness - principles regarded as charac-

teristics of an adversarial system.

Judicial power

Judicial power is the power distributed by Chapter 111 of the Constitution to
the High Court and other federal courts created by parliament.! This is the
power of the sovereign authority “to decide controversies between its subjects,
or between itself and its subjects, whether the rights relate to life, liberty or

property”.2

It is difficult to formulate a comprehensive list of what is encompassed by
judicial power.? Judicial power does not include “non-judicial powers that are
not ancillary, but are directed to some non-judicial purpose” and powers
which are foreign to the judicial power to be attached to Chapter HI courts.>

It includes incidental activities, such as administrative duties, and power:

e “to compel the appearance of persons before the tribunal in which it
1s vested”0

o “to adjudicate between adverse parties as to legal claims, rights and
obligations, whatever their origin™”’

1999 ~ Reform
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e “to decide and pronounce a judgment and carry it into effect
between persons and parties who bring a case before it for decision”8
and

o “to direct the preparation of the issues in controversy for decision and

the execution of decisions so as to make them effective.”®

“An essential feature of judicial power is that it be exercised in accordance

with the judicial process.”19

What is judicial process?

Justice Gaudron has stated that the judicial process includes an open and pub-
lic inquiry, the application of the rules of natural justice, a determination of
the law and the facts, and the application of the law to those facts.!! In Re
Nolan she asserted that Chapter I1I provides a guarantee of a fair trial.12

Justice Deane has described Chapter 111 as “the Constitution’s fundamental and

overriding guarantee of judicial independence and due process™. 13

Natural justice and procedural
fairness

What then are the features of due process, natural justice, the essential charac-
ter of the court, and the nature of judicial power? It is not suggested in any of
the authorities that these features are inherently adversarial. However, such
features are characteristics of an adversarial system and the adoption of some
inquisitorial teatures may interfere with our notions of natural justice and due

process.

Like judicial power and judicial process the extent of natural justice is not

F J
given precise legal definition. The primary requirement of natural justice is
that “fairness in all the circumstances”!* must be achieved. Chapter I courts

must:

“...exhibit the essential attributes of a conrt and observe, in the exercise of that
Judicial power, the essential requirements of the curial process, including the oblig-
ations to act judicially. At the heart of that obligation is the duty of a court to
extend to the parties before it equal justice, that is to say, to treat them fairly and
impartially as equals before the law and to refrain from discrimination on irrele-

vant or irrational grounds.”1?

The critical test is “what does the duty to act fairly require in the circum-
stances of the particular case?”10 In terms of the Constitution, the question is
not: 1s an adversarial system required by the Constitution? But rather: are
those elements required by the Constitution, such as natural justice and proce-

dural fairness, best protected in an adversarial system?
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A duty to act fairly is not excluded
from the procedure in non-adversari-
al legal systems. In civil law coun-
tries such as France and Germany,
tairness is inherent in the system. A
judge who conducts the investiga-
tion, assists the parties to clarity the
issues and pleadings or questions the
witnesses is not necessarily proceed-
ing unfairly. However, in an adver-
sarial system, to be fair, a judge must
be independent of the State, be
impartial, and be seen to be impar-
tal. Procedural fairness is also pre-
served through party control of
investigation and proceedings.!”
These are elements that an adversari-

al system seeks to uphold.

Case

management

Many recent national and inter-
national reforms of civil justice
systems have promoted case manage-
ment by judges as a means of
addressing problems of high costs
and delay. In Australia, case manage-
ment is widely practised in State and

tederal courts.

A recent High Court case has raised
the question of whether case man-
agement, in any one of its many
manifestations, offends the guarantee
of procedural fairness.1® Case man-
agement is not a traditional feature
of adversarial systems, but more a
halfway between the traditional
inquisitorial practice of having a
judge have control over the investi-
gation, procedure and issues to be
argued and the traditional adversarial

concept of a judge as a referee.

In Australia an investigation by a
judge is out,'? but judicial interven-

tion by setting limits for procedural




compliance and early intervention
through directions hearings is in.
However, the High Court has indi-
cated that in a case where case man-
agement procedures compromise jus-
tice or procedural fairness, justice

would not be done.

“Case management is not an end in
itself. It is an important and nseful
aid for ensuring the prompt and effi-
cient disposal of litigation. But it
ought always to be borne in mind,
even in changing times, that the ulti-
mate aint of a court is the attainment
of justice and no principle of case
management can be allowed to sup-

plant that aim.”20

Where justice is jeopardised by case
management, managerial judging or
another procedural innovation, the

decision of the court may be set aside.

Procedural
intervention by

the executive

In Australia the judiciary has initiated
the change to case management and
managerial judging. Future direc-
tions in court and case management
may be introduced by the executive.
However, such changes cannot inter-
fere with the exercise of judicial
power. Functions imposed by the
legislature cannot be “incompatible
either with the judge’s performance
of his or her judicial functions or
with the proper discharge by the
judiciary of its responsibilities as an
institution exercising judicial

power”.21

The judiciary jealously and appropri-
ately guards its role and indepen-

dence.
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“I'Tlhe due process implication secures to the conrts a gnaranteed measiire of con-

trol over their oun procedures at the expense of parliament.”22
This principle alone could be a significant barrier to implementation by the

executive of procedures in federal civil litigation that do not accord with tradi-

tional adversarial principles.

Conclusion

The Australian adversarial system has changed significantly from the traditional
model. We have enlarged the role of the judge umpire to include judicial
management, but even with the continuing development of case management
and other procedural innovations we are still some way from adopting an
inquisitorial investigative role for judges. Such a role sits uneasily with our
notions of procedural fairness and the attainment of justice and our
Constitution may prohibit such modification of judicial functions and the

judicial process.

*  Alison Creighton is a Law Reform Officer working on the
Australian Law Reform Commission reference into the federal
civil litigation system.
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Proceed:

of Crime:

an inquiry update

roceeds of crime legislation - introduced by a

succession of Australian federal and state

governments - has largely failed to measure up to

expectations of ensuring ‘crime does not pay’.

With the Commission’s deliberations on

Commonwealth proceeds of crime laws now com-
plete but the final recommendations still under
embargo, David Edwards* offers some thoughts

on reform of Australia’s confiscation regime.

The Proceeds of Crime Act 1987 (Cth) (POC Act) was introduced and dev-
eloped in consultation with the States and internal Territories. The aim was to
form a consistent, it not uniform, Commonwealth-wide legislative package
providing for conviction based torfeiture of property with orders made in one

jurisdiction being capable of enforcement in any other.

Since that time Victoria and South Australia have completely overhauled their
original conviction based legislation and New South Wales and Victoria have

added a non-conviction based forteiture regime.

While fine tuning amendments have from time to time been made to the
Commonwealth Act, it still embodies the basic scheme first enacted in 1987. So
seen, it can be regarded as ‘first generation’ legislation that - in the light of dev-

elopments - needs to be revisited to ensure that its basic objectives are being met.

What’s wrong?

There are three principal objectives of the legislation, as set out in the POC
Act itself. They are to deprive persons of the proceeds of, and benefits derived
trom, the commission of offences against the laws of the Commonwealth or
the Territories; to provide for the forfeiture of property used in or in connect-
ion with the commission of such offences; and to enable law enforcement

authorities effectively to trace such proceeds, benefits and property.
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A number of submissions made to
the Commussion have pointed out
major shortcomings in the legis-

lation. These include:

Failure to meet objectives. There are
genuine doubts that the POC Act 1s
achieving its primary objectives, for a
number of structural and definitional

reasons.

Practical difficulties. From submis-
sions received, it is clear that all per-
sons and bodies involved in the
administration and application of the
Act have experienced difficulty,
including the Official Trustee, who is
charged with administrating

restrained assets.

Complexity. The draftsperson has
sought, in many important instances,
to cover every possible combination
of events, resulting in an extremely

complex scheme. This, no doubt,




results from the fact that when first enacted the Act was
breaking new ground and establishing novel principles
leading to new jurisprudence. The result, however, is a
very unwieldy and dithicult piece of legislation for law
enforcers, prosecutors, judges, administrators and defence

attorneys alike.

The Commission inquiry

In December 1997 federal Attorney-General Daryl
Williams asked the Commission to review the POC Act.
The terms of reference were broadened in April last vear,
with the Attorney-General further requesting the
Commission to inquire into and report on the impact ot
the POC Act on business. The initial reporting deadline of
December 31 last year was recently extended, requiring the

Commission to complete its inquiry by the end of March.

At the time of publication of Reform, the Commission
had concluded its deliberations and consultations and
settled its final recommendations. It is now completing

the production of the report.

The Commission’s investigation has led it to conclude
that sweeping changes to Australia’s federal confiscation
regime are necessary. However, it would be inappropriate
to disclose the nature of the recommendations ahead of
the presentation of this report to the Attorney-General

and, uldmately, the federal parliament.

Some issues
One of the major areas of consideration for the
Commission has been whether proceeds of crime legisla-

tion should include a non-conviction based regime.

In relation to narcotics dealing, the Custonis Act 1901
(Cth) has contained a non-conviction based civil for-
feiture regime since 1979. Victoria has recently intro-
duced a non-conviction based regime in relation to drug
offences, while New South Wales introduced such a
regime in 1990 for a wider range of oftences carrying a
penalty of five years or more imprisonment. The POC
Act, dealing with all indictable Commonwealth offences,
is still solely conviction based.

~
In relation to both conviction and non-conviction based

forfeiture, a key issue confronting the Commission has
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been whether the legislation properly distinguishes, in
areas such as sentencing and confiscatory discretion,
between, on the one hand profits, and on the other, pro-
perty, not of itself profits, that is used in or in connection

with the commission of an offence.

In particular, questions have arisen whether confiscation
of profits ought to be allowed to be taken into account in
sentencing and whether courts ought to have any discre-
tion regarding the amount of profits that are forfeited n

any case.

Further areas of major concern for the Commission have
included a consideration of whether the restraining order
provisions are sufficiently flexible to achieve their purposes
and whether the money laundering provisions of the Act

are of optimal effectiveness.

Any discussion of proceeds of crime legislation generally,
and non-conviction based schemes in particular, necessarily
give rise to questions regarding the implications of such

legislation for people accused of crime.

In the course of this inquiry, the Commission has actively
sought a diverse range of views and opinions. Submissions
have been received from organisations representing busi-
ness, third party interests, defence lawyers and academics, as
well as agencies such as the National Crime Authority, the
Director of Public Prosecutions, Customs, and the
Australian Federal Police. Perhaps not surprisingly, no sub-
missions have been made to the inquiry from those who

have been the subject of proceeds of crime action.

While the Commission is very sensitive to the views of
opponents of proceeds of crime legislation and the intru-
sive nature of confiscatory laws, it needs to be emphasised
that the Commission has not been asked to review the
need for such laws, but rather to review the existing legis-
lation and to advise the government on how it might be

made to operate more eftectively.

Given also the very short time frame permitted by the
government, this review has, of necessity, had to focus on
the experiences of those who work with confiscation leg-

islation, in its various forms, on a daily basis.

The Commission’s report will be seen to be a practical,

detailed review of federal proceeds of crime legislation,
contined on page 74
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Making
crime

he Australian Law Reform Commission has been asked to consider the

issue of literary proceeds as one part of its inquiry into Commonwealth

proceeds of crime legislation.

Bruce Shearer,* from the Communications Law Centre, gives his perspective

on this complex issue.

When people become aware that
offenders, upon leaving prison, have
written stories about their crime,
they seem to respond in two ways.
They express outrage that the
oftender could profit from their life
of crime, and then a good number of
the public go straight out and pur-

chase the book.

Crime fiction is a very lucrative mar-
ket. True crime, where the subject is
‘real’, takes us out of the world of
creative imagination and into the
world of informed detail. Readers of
true crime fiction find this fascinat-
ing and they vote for it with their

wallets.

This is an extremely confronting
issue, which needs to be seen from
difterent perspectives. The victims of
crimes and their fanulies are grieving
from wrongs done. Convicted crim-
inals who have served their time feel
as free as any other citizen to tell

their story. The general public feels
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for the victims and families, but still

can’t wait to hear the details.

The ‘Son of Sam’

‘Literary proceeds of crime’ generally
refer to the profits gained by an
offender from the publication or
exploitation in any media torm of
the details or experiences relating to

their crimes or life of crime.

The ‘Son of Sanmy’ case in the US in
the late 1970s produced the first lit-
erary proceeds of crime legislation.
David Berkowitz pleaded guilty to
killing six people in New York. He
had dubbed himself ‘Son of Sam’
and wrote of a book of the same
title, claiming that his neighbour’s
dog Sam had told him to commit
the crimes. The New York court
found Berkowitz to be “acting under
a legal disability” and appointed a
“conservator” or official custodian

for him.
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A “Son of Sam’ law was passed in
New York giving the courts the right
to confiscate ‘literary proceeds of
crime’ in response to a public outery
from those angry that Berkowitz
could benefit financially from the
deals he was making. By 1997,
Congress and 36 states in the US,
and parliaments in the UK and

Canada, had passed such laws.

The legislation was successtully used
to confiscate the proceeds from liter-
ary sales involving several well
known crimes although, curiously, 1t
was not the vehicle by which
Berkowitz’ literary proceeds were
redirected. Although a court upheld
the validity of the law and the right
of the conservator to hold
Berkowitz’ profits from literary sales
tor the compensation of crime vic-
tims, the New York Crime Victims
Board found that Berkowitz, through
the conservator, had voluntarily paid
the proceeds from the book Son of

Sam to the victims or their estates.




These types of laws often have sever-
al dimensions. Some are part of
broader legislative schemes which
permit the confiscation of the pro-
ceeds of crime more generally: tfor
example, from drug trafficking and
money laundering. New York’s
founding ‘Son of Sam’ law is typical
of those under which the sums con-
fiscated are paid to victim compensa-
tion funds rather than to general rev-
enue - so the policy goals are wider

than ‘unjust enrichment’.

In 1991 New York’s law was struck
down by the US Supreme Court. In
Simon and Schuster v New York Crime
Victims Board, 502 US 105 (1991)]
the court held that the effect of the
New York State legislation was to
unduly limit speech protected under
the First Amendment. It was there-
fore unconstitutional. Although the
court felt there were ‘compelling
state interests’ in ensuring that crimi-
nals did not profit trom their crimes
and that victims were compensated
by those who harmed them, the First
Amendment required ‘content-based
laws” of this kind to be narrowly tai-
lored. The court’s reasoning thus left
open the possibility of a constitu-
tionally-valid ‘Son of Sam’ law, but
the New York State law, as drafted,
was too broad. The mere mention of
even a ‘crime’ that did not result in a
conviction would merit confiscation.
The court contended that this would
catch the proceeds of books such as
The Autobiography of Malcolm X and

Thoreau’s Civil Disobedience.

However, other State laws continue
to be applied, some with amend-
ments to guard against the problems
of the original New York law. At the
time of writing, the ‘Queen of Serial

Killer Journalists’, Sondra London,
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was appealing against a decision by the Florida circuit court to confiscate
money she made marketing the work of the ‘Gainesville Slasher’ Danny
Rolling. Rolling was convicted of murdering five college students in 1990.
This is said to be the first time a ‘Son of Sam’ law has been used against an
author working with a felon. London was once engaged to Rolling, a ‘unique
and special relationship’, which was relevant to the judge’s decision. London

claims Florida’s law is unconstitutional.

Australian law

The Australian parliament passed a Proceeds of Crime Act in 1987. Similar
legislation has been passed in Victoria (1986), Queensland (1989), Tasmania
(1993) and South Australia (1996). The separate federal and State legislation
reflects the fact that the relevant acts are crimes under the laws applying in dif-
ferent jurisdictions: for example, most criminal mateers fall under State laws,
while certain kinds of drug-related oftences and some matters relating to

international conventions fall under Commonwealth law.

The prevailing view is that at present literary proceeds would not be viewed as
‘proceeds’ under the Commonwealth Act. The Australian Law Reform
Commission is currently undertaking an inquiry into whether the Act should
be amended to include literary proceeds of crime. (See article on page 68 for an

update on the Conmission inquiry.)

The Australian State Acts ditfer in the discretion they give to the courts when
ordering the confiscation of literary proceeds. The Victorian Act expressly, and
the Queensland Act impliedly, provide for social utility or public benefit crite-
ria to be taken into consideration. In these States the courts may choose not
to order confiscation, or to order partial confiscation, in appropriate circum-

stances. The South Australian and Tasmanian Acts provide no such flexibility.

Forfeiture applications can be brought by State or federal police under the
direction of the relevant Director of Public Prosecutions (DPP) in the jurisdic-
tion where the infringement has taken place. These are civil proceedings aris-

ing out of the civil remedies function of the Director ot Public Prosecutions.

Should crime pay?

There are a number of arguments in favour of the confiscation of literary pro-

ceeds of crime.

First, it can seem unjust that criminals profit financially from acts which the
society has stated, through its laws, are unacceptable. This is the primary basis
for the public outrage in the US that led to the ‘Son of Sam’ laws. Second,
unjust’ rewards may become even more disturbing it they are put to work in
the commission of further crimes. Third, it is argued that others could be
encouraged to commit crimes because of the notoriety and financial rewards

which accrue to those who do. Fourth, it is argued that retelling the stories
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can be hurtful to victims and their families and friends.
Fifth, supporters of ‘Son of Sam’ laws say they do not pre-
vent speech itself, only the earning of financial rewards

from it.

On the other hand, an oftfender who has served any sen-
tence or paid any financial penalty imposed by the justice
system may be seen to have paid sufficiently for their
crime. Any further restriction of rights can be seen as
punishment beyond sentence. The telling of their stories
in any medium is not unlawful and it may seem inappro-
priate for the authors to be unable to earn financial
rewards from it. Indeed, the financial rewards might be an
mmportant kick-start to a new life, and the confiscation of
proceeds statutes generally do not prevent other people,
such as journalists, profiting from re-telling the same sto-
ries (unless they are acting in collaboration with the
criminal). The telling of stories about criminal activities
and lives may also help society to understand them: the
public which are victims of them, the professional crimi-
nologists who try to explain them, the law enforcers who
try to detect, solve and reduce their incidence, the crimi-
nals themselves for whom retelling may be part of the

process of rehabilitation. Or they may simply be forms of

Reform Issue 74 1999 ~ Page 72

self~expression by individuals which free societies should

tolerate.

Some commentators have suggested that some of the
goals of these kinds of laws can be achieved more directly.
At conviction US judges have imposed orders for restitu-
tion which specifically include future media-related prot-
its or probation conditions imposing a gag on public
comment about the crimes. While these mechanisms may
also be criticised for chilling speech, they do not, like the
confiscation of proceeds statutes, directly extend punish-

ment beyond the criminal’s sentence.

Australia has had some significant examples of ‘true
crime’ stories in recent years. Mark ‘Chopper’ Read, con-
victed for offences including assault with a weapon, mah-
cious wounding and kidnapping, has written several
books about his life, in conjunction with editor and
Melbourne Age journalist, John Silvester. The eight
books have sold over 300,000 copies. The Matriarch, the
story of Kath Pettingill - the mother of deceased crime
figure Dennis Allen, whose two other sons were charged
with but acquitted of the Walsh Street murders and herself
convicted of indecent language and harbouring an
escapee - has sold 25,000 copies. Heather Parker, a
Victorian former prison warder who assisted her lover
and another prisoner to escape from custody, contracted
with New Idea magazine to tell the story of the escape
and ultimate shootout for the sum of $52,500.

Silvester argues that legislation allowing for confiscation
of literary proceeds is a form of concealed censorship. [If
offenders thought that their profits from writing a book
could be confiscated, they wouldn’t bother to do the hard
work of writing it. Amanda Hemmings, non-fiction pub-
lisher at PanMacmillan, which published The Matriarch,
agrees that many people with criminal backgrounds see
writing a book about their experiences as a way of mak-
ing a living. [f they believed that their literary proceeds
could be confiscated, particularly by authorities with
whom they have severe antipathies, they would never

pick up a pen.

There have been no confiscations of the proceeds from
Chopper Read’s books or from The Matriarch, but the
proceeds of the deal with Heather Parker were successtul-
ly confiscated under the Crimes (Confiscation of Profits) Act
1986 (Vic). Since applications for forfeiture or confisca-

tion of literary proceeds occur at the discretion of the



DPP or government solicitor in different jurisdictions (no
applications were made in relation to the Read or

Pettingill books) there 1s no comprehensive, readily acces-
sible record of the reasons such applications have and have

not been made in particular circumstances.

John Silvester argues that a distinction needs to be drawn
between situations where the proceeds result from the
labour, literary skills and business acumen of the convict-
ed person, and those, like the Heather Parker case, which
he says are an example of ‘exploitative chequebook jour-
nalism’ where the offender simply sold an exclusive story
to the highest bidder. Chopper Read, says Silvester,
laboured for many months to produce his books with no

tfinancial guarantee as to sales.

The recent Florida case noted above also raises this issue
of the relationship between published work and the crim-
inal subject. The judge felt the case was one where a
criminal and an accomplice were effectively working as
one so that the profits of the accomplice deserved to be
confiscated as if they were those of the criminal. So the
proceeds of another version of the story - perhaps less
complete, and less reliable - told by a less well-connected

storyteller, might escape confiscation.

These are complex issues which require sensitive balanc-
ing of the public’s faith in the fairness of our systems of’
justice and the rights of individuals to tell stories and of
societies to listen to them. In certain tightly prescribed
circumstances confiscation of literary proceeds may be
Justified, but truly just and tolerant communities may
generally be better off accepting some ugly spectacles
than policing too vigorously the boundaries of human

storytelling.

*  Bruce Shearer is a Research and Policy
Adviser with the Communications Law Centre

in Melbourne.
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Obituary

Sir Maurice Byers
1917-1999

The Australian Law Reform Conunission was sad-
dened by the death in January of Sir Maurice
Byers, a valued part-time member of the
Commission between May 1984 and December

1985.

Sir Maurice was admitted to the New South Wales
Bar in May 1944 and went on to become one of
the nation’s visionary constitutional lawyers. As
Commonwealth Solicitor-General between 1973
and 1983, he played a seminal role in moving the
High Court to a more expansive view of federal
powers, including federal judicial power. He con-
tinued to practise his persuasive legal skills after
returning in 1983 to the private Bar in New
South Wales and they were particularly evident in

his arguments in the Mabo case.

He was Chairman of the Australian Constitutional
Commussion from 1985 to 1988.

Sir Maurice, as Solicitor General, was also in the
thick of the international and domestic controver-

sies of the Australian government in the 1970s,

appearing in the French Nuclear Test case in the

[nternational Court of Justice and betore the

Senate in the supply crisis of 1975.

Sir Maurice has been a welcome guest at many
Australian Law Reform Commission functions
over the years and will be sadly missed by all past

and present Commission members.

Our sincere sympathies are extended to Lady

Patricia Byers and family.
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Continued from Page 1: ‘President’s conment’

prevail in the midst of the turmoil and change of
the past two centuries is pertormed by the light,
the colour, the air, the sea, the land forms, and the
flora and fauna of this most ancient and ‘isolated’

land?

The impact on the ‘weird mob’ of the post-industrial
information age, which has brought an enhancement of
individual rights and freedom of intercourse, might just
have laid a sustainable foundation in the national psyche
for a change to more direct and less representative forms
ot Executive accountability. Advanced electronic commu-
nications and information technology also conspire to
remove the balance of utility from the indirect representa-
tive democracy. It has become a more directly participa-

tive and accountable world.

Perhaps what the Australian community 1s seeking is
leadership to a more radical but simpler, more inspira-
tional and more understandable change, in tune with
popular sentiment and one that can be truly owned by

the people. Something that is undeniably Australian.

Such a rebalancing would have a new Constitution
addressing the people as citizens; who they are and what
are their obligations, rights and freedoms. Much less
might be devoted to a simpler form of machinery of gov-

crnment.

Some who look at the regular confirmation of Australian’s

ignorance ot our Constitution, of our Westminster her-

itage and of our legal history, believe it 1s too soon for
significant constitutional change to take place. They

might be right, but for the wrong reason.

In my judgment the Australian people give priority to
overcoming tundamental difficulties in Australian society,
possibly because they see a republic in practical terms

already a day-to-day reality.

It may also be that their unwillingness to learn the intri-
cacies of the present arrangements is a pragmatic response

that it is just not worth the candle.

It so, it would be no surprise to see the baton change slip

past 2001,

Continuied from Page 69: ‘Proceeds of Crime: an inquiry
update’

providing significant recommendations for efhcient and

effective reform.

*  David Edwards PSM is the Deputy President
of the Australian Law Reform Commission
and the Commissioner with responsibility for

the proceeds of crime reference.

Please contact the Commission for further

information on this reference.
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