
Regulating the professions

by Robin McKenzie

In line with broad community acceptance of the need to improve the 
competition and efficiency of all sectors of the economy, the Trade Prac­
tices Commission is examining competition in markets for professional 

services. The Victorian Government is also examining occupational
regulation schemes.

Overview of professional 
regulation
The framework for the Trade 
Practices Commission's inquiry 
into the regulation of professions 
which will ultimately include the 
legal profession, is set out in the 
discussion paper Regulation of 
professional markets in Australia: 
issues for review. The paper out­
lines the current features of pro­
fessional regulation in Australia 
and overseas. These features typi­
cally include measures to influ­
ence the structure of the market 
such as licensing or certification 
of members, division of the 
market into separate areas of spe­
cialisation (eg barristers and so­
licitors) and controls on the own­
ership and organisation of prac­
tices. They also include measures 
to control conduct of the members 
such as rules prohibiting advertis­
ing, the setting of standard fees 
and charges and rules covering 
professional standards and disci­
plinary procedures.

Application of competition 
law
The paper also outlines how com­
petition law applies to the profes­
sions in Australia and overseas. In 
Australia, the Trade Practices Act 
prohibits a variety of trade prac­
tices which substantially lessen 
competition. The Act makes no 
distinction between the profes­
sions and other business activity, 
and it does cover a good deal of 
professional activity. However, 
because much of this activity is 
conducted by unincorporated 
associations operating within one 
State, the Act has only restricted 
application. Conduct authorised 
by State or Territory law also falls 
outside the application of the Act. 
The paper states

The important issue for con­
sideration by policy makers 
and the community generally is 
whether these differences serve 
the interests of either the public 
generally or the professions 
themselves.

The paper discusses the issues 
raised in a number of re-examin­
ations of the relationship between 
competition law and the profes­
sions which have been conducted 
in recent years in a number of 
overseas countries. These have 
been prompted by factors such as

• the escalating costs of profes­
sional services;

• changing technologies and 
methods of organising and 
managing professional practice; 
and

• importantly, changing views 
about the roles of government 
regulation and competition in 
promoting efficiency and the 
public interest.

The public benefits and the 
public costs
The paper identifies in general 
terms the public benefits and the 
public costs that may result from 
regulation of professional markets 
and from accompanying restric­
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tions on competition. In profes­
sional markets one of the main 
problems is the marked differ­
ences in knowledge and 
information between professional 
service providers and their 
'amateur' clients. Regulation is 
said to ensure that consumers are 
not disadvantaged by their 
limited ability to

• assess the need for profes­
sional service or the type and 
quality of service required;

• distinguish the competent from 
the incompetent service provid­
er; and

• assess the quality of the services 
rendered or whether they were 
excessive or inadequate in rela­
tion to their needs.

The paper points out that these 
problems, which may reduce the 
efficiency of competitive markets 
may be overcome by a range of 
market place and regulatory 
measures. Some, such as advertis­
ing, tend to increase competition. 
Others such as entry controls and 
standards tend to restrict competi­
tion. The paper therefore asks 
whether

the existing forms of regulation 
are the most appropriate to 
overcome information problems 
in professional service markets 
or whether more cost-effective 
alternative options are avail­
able.

Other problems
Other problems in the market 
may be caused by high transac­

tion costs and the fact that the 
actions of professionals or con­
sumers may have effects on third 
parties which are not reflected in 
the price of the service. Some 
form of regulations may be need­
ed to deal with these. The paper 
discusses the fact that while pro­
fessional regulation can 
sometimes generate public ben­
efits, the resulting restrictions on 
competition can mean greater 
costs to the community.

The approach to the study
The Commission's study will seek 
to identify both the benefits and 
the cost of existing regulations 
and to address the following 
public policy questions in relation 
to individual professions:

• Why is the regulation neces­
sary? What is the nature, extent 
and consequence of the market 
failure it seeks to address?

• Does the regulation address the 
market failure effectively and 
result in net public benefits 
after taking account of the costs 
of restrictions on competition?

• Are less restrictive regulatory 
options available which would 
overcome the market failure 
more effectively and/or at 
lower cost?

Implications
This study may have major impli­
cations for the legal profession in 
Australia. There may be consider­
able overlap with the parliamen­
tary inquiry into the costs of 
justice.

Victorian Government acts
Following the VLRC and Regula­
tion Review Unit joint report 
Principles for Occupational Regula­
tion the Victorian Government is 
examining occupational regula­
tion.

It has adopted a framework for 
evaluating new occupational regu­
lation schemes based on recom­
mendations in the joint report. 
The Government's framework will 
be used to assess proposed 
schemes.

• Before a new scheme for occu­
pational regulation is approved, 
it must comply with the follow­
ing four basic principles:

— it must benefit the public;
— it must be the most effective 

way of correcting problems;
— it should be the minimum 

necessary to alleviate exist­
ing problems;

— its benefits must outweigh 
its costs.

• An Occupational Regulatory 
Questionnaire will be used in 
all cases to evaluate new occu­
pational regulatory schemes.

• Consultation on new occupa­
tional regulatory schemes must 
occur with the Regulation 
Review Unit (RRU) before seek­
ing Cabinet endorsement, so 
that the Unit can ensure that the 
correct evaluative framework 
has been adopted. □

All professions are conspiracies against the laity.
George Bernard Shaw, The Doctor's Dilemma, I.
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