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• A distinction is made between pro
prietary maritime claims and general 
maritime claims. Proprietary claims 
involve claims relating to ownership 
or possession of a ship. General mar
itime claims include a wide range of 
claims arising from the operation of a 
ship.

• The legislation retains the existing 
distinction in admiralty law that ex
ists between actions in REM based on 
maritime liens and statutory rights of 
action in REM based on causes of ac
tion arising under the general law and 
involving the ownership or operation 
of ships.

• Provision is made for the first time in 
Australian law, for arrest of surrogate 
or sister ships.

• Admiralty jursidiction in personam is 
conferred with respect to maritime 
claims and in addition with respect 
to claims for damage done to a ship.

• Concurrent jurisdiction in admiralty 
is conferred on the Federal Court and 
State and Territory Supreme Courts.

reaction to the new legislation. The 
Commission’s report and the subsequent 
legislation have been received enthusi
astically by academics and practitioners 
alike. A distinguished British commenta
tor, Brian Davenport QC said

The report is not only a model of what such 
a report should be, but ought to be com
pulsory reading for anyone concerned with 
the jurisdiction of a court hearing maritime 
claims. It is based on immaculate scholar
ship and sound common sense.

In a foreward to the Annotated Admi
ralty legislation, (S Hetherington, An
notated Admiralty Legislation, The Law 
Book Co Ltd, Sydney 1989) the Hon
ourable Sir Lawrence Street said The new

legislation is generally acclaimed by ship
ping lawyers’.

* * *

the staples affair and judicial in
dependence

Will no one revenge me of the injuries I 
have sustained from one turbulent priest?

King Henry II, of St Thomas Becket
(1170)

reform of industrial relations: legisla
tive background. In 1988 the Common
wealth Parliament enacted the Industrial 
Relations Act 1988 (Cth) which restruc
tured the Commonwealth’s machinery for 
settling industrial disputes by conciliation 
and arbitration. It repealed the Concil
iation and Arbitration Act 1904 (Cth), 
which had governed Commonwealth ac
tivities in industrial matters for over 80 
years, and which established, as its prin
cipal dispute settlement body, first, the 
Commonwealth Court of Conciliation and 
Arbitration, and later the Commonwealth 
Conciliation and Arbitration Commission. 
The presidential members of this Com
mission were appointed by the Governor- 
General and had the same status, rank 
and salary as Judges of the Federal Court. 
They held office until they resigned or 
reached the age of 65 and could be re
moved only by the Governor-General after 
an address from each House of the Parlia
ment passed in the same session, on the 
ground of proved misbehaviour or inca
pacity.

The Industrial Relations Act 1988 not 
only repealed the Conciliation and Arbi
tration Act, but also established the Aus
tralian Industrial Relations Commission. 
This Act contains provisions similar to the 
former Act governing the appointment, 
status and conditions of appointment and
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removal of presidential members of the 
new Commission.

the constitutional position of presiden
tial members. In both cases, the presiden
tial members are clearly not judges who 
are entitled to the protection of s 72 of 
the Constitution. This is a consequence 
of the Boilermakers’ case (1957), which 
decided that the dispute-resolution func
tions exercised under the 1904 Act were 
not part of the judicial power of the Com
monwealth, and so could not be exercised 
by judges who enjoyed the protection of s 
72 of the Constitution (94 CLR 254 (HC); 
aff (1956) 95 CLR 529 (PC)).

The staples case. Justice JF Staples 
was appointed as a Deputy President of 
the Conciliation and Arbitration Commis
sion in 1974. After some controversy, 
the then President of the Commission, 
Sir John Moore decided that Justice Sta
ples would be given only a limited range 
of duties. Subsequently, successive presi
dents declined to assign even limited du
ties to him. However, no question was 
ever raised of misconduct or that he was 
incapable of performing the duties of a 
Deputy President. When the Concilia
tion and Arbitration Commission ceased 
to exist, all the presidential members of 
that Commission, except Justice Staples, 
were appointed by the Governor-General 
as members of the new Industrial Rela
tions Commission. The government’s po
sition appears to be that Justice Staples 
has ceased to hold any office. His only le
gal right under the new legislation would 
appear to be that, by the Industrial Rela
tions (Consequential Provisions) Act 1988 
(Cth), s 81, he is deemed to have attained 
the age of 60 and to have retired, thus 
becoming entitled to a pension under the 
Judges’ Pensions Act 1968 (Cth). Jus
tice Staples’ position seems to be that he 
still holds the office of a Deputy President, 
even though the body of which he is a 
member no longer exists. The Senate has

now resolved to appoint a parliamentary 
committee to enquire into the principles 
that govern the tenure of holders of quasi
judicial office.

constitutional protection of federal 
judges. The Constitution, s 72, provides 
that judges of the High Court shall be 
appointed to the age of 70 (High Court) 
or, in the cases of other courts created 
by the Commonwealth parliament, to the 
maximum age fixed for that court, and 
shall only be removed by the Governor- 
General in Council, on an address from 
both Houses of Parliament in the same 
session, praying for such removal on the 
ground of cproved misbehaviour or inca
pacity’. This embodies the principle es
tablished in English law by the Act of 
Settlement 1704. However, the conditions 
of appointment of judges of State courts 
and of quasi-judicial bodies, like the Con
ciliation and Arbitration Commission, are 
generally governed by ordinary statutes, 
which may be repealed or amended by 
parliaments as they see fit. The NSW 
Court of Appeal, in two recent cases, con
sidered the position of magistrates in that 
State. These decisions showed concern 
that legislative changes to the court struc
ture might conflict with the principle that 
judicial officers should enjoy security of 
tenure.

statutory authorities. Parliaments 
may establish authorities for particular 
purposes. Examples include the Aus
tralian Telecommunications Commission, 
the Australian Law Reform Commission, 
the Reserve Bank of Australia and the 
Trade Practices Commission. The consti
tution and functions of these statutory au
thorities are governed by the statutes es
tablishing them. If, for policy reasons, the 
government and parliament decided that 
the structure or functions of the Reserve 
Bank should be changed, an ordinary Act 
of Parliament will suffice. If the effect of a 
change of the constitution of some statu-
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tory body is that a member of that body 
loses office, there is little that such a per
son can do. The governing principle here 
is that, within its constitutional sphere of 
activity, parliament is supreme. If parlia
ment wants to remove from office a mem
ber of a statutory authority before that 
person’s statutory period of office has ex
pired, it may, for example, abolish the au
thority by an Act which at the same time 
re-establishes a new authority with simi
lar functions. This gives the government 
the opportunity not to reappoint persons 
it does not want, and to appoint people 
more acceptable to it. This occurred in 
1977 when the abolition of the existing 
Trade Practices Commission and its re
constitution gave an opportunity to the 
then government not to appoint to the 
new body a Commissioner appointed un
der the old Act of whom the Government 
disapproved.

parliamentary supremacy and the 
courts. In formal terms, State courts and 
quasi-judicial bodies like the Conciliation 
and Arbitration Commission are no dif
ferent from statutory authorities like the 
Trade Practices Commission. Why should 
parliament not create, abolish and recon
stitute them in the same way? There 
seems little doubt that parliaments have 
the legal power to do so. Most States 
have legislation which enacts the conven
tion that judges will not be removed ex
cept by an address of both houses of par
liament. This is justified by the princi
ple, embodied in the Act of Settlement 
1704 (UK), that if judges are to adminis
ter the law independently and impartially, 
they must be secure in their tenure of of
fice, and free from political pressures. The 
1704 Act followed a century or more dur
ing which the English judges had fought 
for this right against Queens and Kings 
determined to impose their will on the 
courts. It is possible, however, that the

State legislation may be amended by an 
ordinary Act of the relevant parliament.

constitutional commission recommen
dations. The Constitutional Commis
sion, which reported in 1988, accepted the 
principle of independence and security of 
tenure. It found some deficiencies in exist
ing procedures for the removal of judges, 
and suggested the establishment of spe
cial fact-finding tribunals which would re
port to Parliament. It also recommended 
that the Commonwealth Constitution be 
amended to give the same protection to 
State and Territory judges as judges of 
federal courts enjoy under the Constitu
tion, s 72: Report, 6.204.

who should be treated as a judge? Some 
members of statutory bodies, such as the 
Administrative Appeals Tribunal and the 
Industrial Relations Commission, perform 
quasi-judicial functions which require as 
much independence from political influ
ence as do judges. The question of con
stitutional principle raised by the Staples 
case is whether parliament or the exec
utive branch should give them the same 
protection of their tenure as judges.

the characterisation of judicial func
tions. The Boilermakers7case represents a 
special application of the characterisation 
of decision-making functions as ‘judicial’. 
Although some earlier cases dealing with 
the constitutional validity of the Concilia
tion and Arbitration Act 1904 (Cth) em
phasised that judges were given a spe
cial position by the Constitution, they did 
so by reference to the constitutional doc
trine, originating in the United States, of 
the separation of powers between the dif
ferent organs of government. In Boiler
makers, the provisions of the Act estab
lishing the Commonwealth Court of Con
ciliation and Arbitration were found in
valid by the Privy Council and a major
ity of the High Court on the basis that 
the Constitution did not permit the same
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body to decide questions of guilt or inno
cence and impose penalties — tradition
ally part of judicial power — at the same 
time that it made rules of general appli
cation — traditionally a characteristic of 
legislative power. This view implicitly de
nies the law-making function of judges.

what is special about judicial status? 
This question really needs to be an
swered in functional, rather than theoret
ical terms. Judges deserve specially pro
tected tenure because they should be in
dependent of pressures brought to bear 
on them by others. Historically, pressures 
from the executive government were seen 
as particularly undesirable. In a society 
where many issues affecting the rights of 
individuals are decided by bodies estab
lished independently of the executive gov
ernment is it not equally important that 
the persons who constitute such bodies 
be as independent as judges? The an
swer to this question depends on just how 
independent of the executive government 
the body is intended to be. However, the 
courts do not have a monopoly of the pro
tection of rights. Bodies like the Om
budsman and the Administrative Appeals 
Tribunals of Victoria and the Common
wealth are formally part of the executive 
government. Their function of reviewing 
the operations and decisions of the admin
istration would be extremely limited, and 
would not command popular support, un
less they were entirely independent of that 
administration and may carry out their 
functions in the security that members 
will not lose their office if their decisions 
offend Ministers or senior bureaucrats.

must industrial tribunals be indepen
dent? In Australia, there are historical 
reasons why industrial tribunals need in
dependence, quite apart from the fact that 
the executive government, both as em
ployer and as a key figure in economic 
policy-making, has an interest in the way 
in which industrial disputes are resolved.

When the Australian industrial relations 
system was being formed, only the judi
ciary were perceived by labour and em
ployers as having the independence and 
legitimacy which was necessary if their de
cisions and awards were to be respected. 
The original industrial tribunals were con
stituted by men who were also judges of 
the ordinary courts. When the business 
of courts and tribunals increased, and the 
functions of the industrial tribunals be
came more specialised, the members of 
those tribunals, though no longer judges of 
the ordinary courts, were given the same 
status and rank — and the same security 
of tenure. These were important symbols 
of independence and legitimacy. Security 
of tenure is not only symbolic. It is vital in 
ensuring that statutory bodies remain vi
able that they should both be and appear 
to be independent of government.

reaction from professional bodies. Sev
eral professional bodies of lawyers, and 
several judges and academic lawyers pub
licly voiced their concern at the Common
wealth government’s failure to appoint 
Justice Staples to the Industrial Relations 
Commission. They did so, not neces
sarily out of concern for Justice Staples 
as an individual, but from concern that 
the supreme legislative power of parlia
ment might be used to remove a decision
maker whose activities were not palatable 
to the Government — just as the Stu
art and Tudor monarchs in England had 
removed judges whose judicial decisions 
had been unpalatable. Anglo-Australian 
statute law and convention recognise the 
independence of the judiciary to some ex
tent, but it is specially protected only in 
the Commonwealth Constitution. State 
judges, for example, are protected by laws 
which, in most cases, may be altered by 
ordinary legislation, and there have been 
suggestions that the NSW Government 
might follow the lead of the Common
wealth and restructure its industrial tri



[1989] Reform 94

bunals. After this became public the Bar 
Association of NSW, which had previously 
decided not to take any action over Justice 
Staples, reversed its previous position and 
expressed concern for Justice Staples and 
for the independence of judicial officers.

conclusion. While only Common
wealth judges enjoy constitutional protec
tion, the Staples case raises the question 
of whether other officials, especially those 
who exercise quasi-judicial powers of de
cision, may require similar guarantees of 
independence. Parliament has the power 
to abolish the Conciliation and Arbitra
tion Commission and similar bodies, and 
by that means remove all members from 
office. If it does so, it must accept the po
litical consequences. When it enacted the 
Industrial Relations Act 1988, it did not 
decide that Justice Staples or any other 
member should leave office. Parliament 
provided for a successor body, which was 
to continue the functions of the old Com
mission. It allowed for continuity of mem
bership, but left the appointment of the 
members of the new body to the discre
tion of the executive government. The de
cision as to which of the members of the 
old body should be appointed to the new 
was an executive decision. The question 
remains whether such a decision should be 
subject to restraint or to review because it 
may conflict with an established conven
tion, or other constitutional principles not 
expressly written into the constitution.

* * *

court delays

Battledore and shuttlecock’s a wery good 
game vhen you an’t the shuttlecock and 
two lawyers the battledores, in which case 
it gets too excitin to be pleasant.

Charles Dickens, Pickwick Papers

It was reported in the Sydney Morn
ing Herald on 10 February 1989 that one 
of the New South Wales Supreme Court’s 
most experienced criminal law judges had 
resigned in protest over what he described 
as the ‘scandalous’ and ‘obscene’ delays in 
criminal trials. Mr Justice Adrian Roden, 
who presided over the Milperra massacre 
trial and the trial of former government 
minister Rex Jackson, told the New South 
Wales Attorney-General, Mr John Dowd, 
in his letter of resignation, that the crim
inal law should be stripped of much of its 
technicality and legalism. He went on to 
criticise the work practices of lawyers in 
criminal trials which added to the delays. 
He wrote T know you appreciate that our 
criminal trial backlog and the resultant 
delays do not just represent a management 
problem — they represent a human prob
lem.’ (The Australian 10 February 1989)

According to the Sydney Morning Her
ald, Mr Justice Roden is known to support 
a system of pre-trial procedures which 
would speed up cases while protecting in
dividual rights. He has also advocated the 
separate administration of the Supreme 
Court’s criminal division in the same man
ner as the Court’s commercial division.

The delays about which he was com
plaining sometimes resulted in accused 
persons being held in custody before trial 
for a year or more, during which time they 
were all presumed to be innocent and may 
eventually be acquitted. Mr Justice Ro
den said that the extent of the delay was 
unknown in other Australian States and 
in the United States and United Kingdom. 
He attacked the court’s summer vacation 
between mid-December and the end of 
January each year, during which time five 
or six Supreme Court rooms remained un
used, as contributing to the delay. A fur
ther cause, he said, was the priority which 
the Supreme Court seemed to place on the 
resolution of commercial cases, at the ex
pense of criminal trials, which, he thought,


