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media law

Bang! and the winning cowboy rides 
away
as virtue and the sponsor have their say. 
Thus, every night man’s brain betrays 
for fee
his million years of ingenuity.

LH Collinson, ‘Four Epigrams:
After an evening spent watching 

commercial television’

The legislation providing for equal­
isation of regional television services 
(that is, giving regional areas access 
to three commercial television stations) 
and changes to the rules affecting the 
ownership of television stations has 
been passed by the federal Parliament. 
However, the majority in the Senate re­
quired for passage of the legislation was 
not achieved quickly or easily. It had 
appeared that the Liberal Party, which 
had decided to support the replace­
ment of the ‘two station’ rule (which 
forbids a person from having a ‘pre­
scribed interest’ in more than two tele­
vision licences) with a rule allowing 
owners of television stations to reach 
75% of the national audience, would 
support the legislation (see [1987] Re­
form 63). In fact, they opposed it. It 
was passed with the support of the Na­
tional Party Senators and Independent 
Tasmanian Senator Brian Harradine.

liberal policy. The Liberal Party 
did, in fact, vote to accept not only 
the new ownership provisions but also 
the restrictions on cross-media owner­
ship. However, its acceptance was con­
ditional on the introduction of an extra 
commercial television licence in Syd­
ney and Melbourne within two years 
and in other State capitals within five 
years (Sydney Morning Herald, 12 May 
1987). The rationale for this policy 
was that the proposed 75% national

audience limit was too generous unless 
new entrants were to be allowed into 
the market (Australian Financial Re­
view, 7 May 1987). The Party’s ac­
ceptance of cross-media ownership re­
strictions was a victory for those Liber­
als who favoured greater regulation of 
the media. The Opposition spokesman 
on Communications, Mr Julian Beale, 
unsuccessfully argued that cross-media 
ownership should be dealt with under 
the Trade Practices Act.

criticism of liberal policy. The deci­
sion reached by the Liberals, in effect, 
committed them to opposing the legis­
lation since the Minister for Commu­
nications, Mr Michael Duffy, rejected 
the idea of additional licences as ‘pre­
posterous nonsense’ (Sydney Morning 
Herald, 12 May 1987). Not surpris­
ingly, the reaction from the major me­
dia companies was adverse. The Man­
aging Director of Bond Media, Mr War­
ren Jones, described the decision as 
‘ad hoc’, ‘reactionary’ and ‘ridiculous’ 
(Australian Financial Review, 13 May 
1987). As mentioned in the previous is­
sue of Reform ([1987] Reform 65), the 
purchase of the Channel 9 Stations in 
Sydney and Melbourne resulted in Mr 
Bond’s ownership of four television sta­
tions, a clear breach of the Broadcast­
ing Act at the time. Another media 
proprietor, Mr Kerry Stokes, (whose 
company, BDC Investments Limited, 
was also in breach of the Broadcast­
ing Act by reason of its ownership of 
stations in Canberra and Perth and its 
recent acquisition of a station in Ade­
laide) said that, if changes to media 
ownership laws were not passed, sale of 
stations was only one option to rectify 
breaches of the law. He said:

Another alternative would be to turn 
off transmission — switch off the sta­
tions. I am surprised that nobody has 
mentioned that as an option, because 
there is no precedent. Imagine if the 
Bond Corp switched off the Nine net­
work (Australian Financial Review, 14 
May 1987).
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This was not an option which Mr 
Stokes proposed that BDC Investments 
should exercise.

tender for licences. A further fac­
tor was briefly introduced into the me­
dia debate by Mr Beale who suggested 
that new licences to run television sta­
tions might be assigned by tender (Syd­
ney Morning Herald, 25 May 1987). He 
suggested that the Liberals were con­
sidering a proposal to grant licences 
for only three years, but he also recog­
nised the need for stability of tenure 
(Australian Financial Review, 26 May 
1987). The Leader of the Opposition, 
Mr Howard, subsequently assured the 
Party that there was no suggestion in 
the Liberal Party draft policy of in­
troducing a tender system for exist­
ing licences. He warned of the dangers 
of talking about policy before it had 
been approved by the Shadow Cabinet 
(Australian Financial Review, 27 May 
1987).

negotiations. Following the Liber­
als’ decision, attention shifted to the 
National Party as the party most likely 
to provide the necessary votes in the 
Senate. The Nationals had decided 
to oppose the Broadcasting (Owner­
ship and Control) Bill 1987. They 
supported a limit of 43% of the total 
national audience and opposed cross­
media rules if this lower limit were 
adopted. However, they decided to 
support the Broadcasting Amendment 
Bill 1986 containing the Government’s 
proposals for equalisation if the ‘one- 
in-all-in’ rule was altered. The effect of 
such a rule would be that a decision by 
a broadcaster in one region to broad­
cast programs into the two adjoining 
regions (a process known as ‘aggrega­
tion’) would force the other licensees 
in the region to aggregate rather than 
obtain ‘multi-channel service permits’ 
which would permit licensees to trans­

mit additional programs within the 
area in which they are already entitled 
to operate. The Nationals preferred a 
‘two-in-all-in’ rule (Australian Finan­
cial Review, 13 May 1987). The Leader 
of the National Party, Mr Ian Sin­
clair, indicated that the Nationals were 
willing to compromise. The Queens­
land Premier, Sir Joh Bjelke-Petersen, 
spoke of the extra services equalisation 
would make available to country view­
ers and said that he had asked Queens­
land National Party Senators not to 
block the media legislation (Australian 
Financial Review, 14 May 1987).

At first, the Government refused to 
compromise. A motion to restore the 
equalisation legislation to the Senate 
Notice Paper, where it could be called 
for further debate, was defeated (Can­
berra Times, 14 May 1987). The Bill 
had already been defeated in the Sen­
ate on 28 April. However, despite the 
early inauspicious signs, negotiations 
with the Nationals and Senator Har- 
radine produced the necessary agree­
ment to have the equalisation legis­
lation restored to the Senate Notice 
Paper (Australian, 2 June 1987) and 
both the ownership legislation and the 
equalisation legislation passed by the 
Senate (Age, 3 June 1987).

the compromise. The legislation, 
which represents a retreat from the pre­
ferred positions of both the Govern­
ment and the National Party, has the 
following features.

• The ‘two station’ rule has been 
abolished and replaced with a re­
striction limiting interests in li­
cences to licences which give a li­
censee access to no more than 60% 
of the population. The percentage 
of the population living in the area 
to be served by particular licences 
is to be determined by the Minis­
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ter having regard to the most re­
cently available official census fig­
ures.

• The original Bill proposed by the 
Government would have retained 
the ‘two station’ rule for propri­
etors who opted for multi-channel 
services. The amended legislation 
passed by the Senate allows such 
operators to buy in other compet­
itive market areas up to the 60% 
limit.

• Aggregation is to be conducted 
on a ‘two-in-all-in’ basis. The 
National Party believed that this 
would make it easier for some sta­
tions to opt for multi-channel ser­
vice permits and will be less likely 
to lead to a deterioration in local 
services (Age, 3 June 1987).

• It introduces, for the 
first time, cross-media ownership 
restrictions.

cross-media restrictions. The cross­
media ownership restrictions prevent 
a television proprietor from having a 
‘prescribed interest’ in a commercial 
radio licence covering the same area as 
the television licence, where the radio 
station has a monopoly, or a newspa­
per which is associated with the service 
area of the television licence. A person 
has a ‘prescribed interest’ in a radio li­
cence if, for example, that person is the 
holder of the radio licence or in a po­
sition to control more than 15% of the 
shares of the company which holds the 
licence. A person has a prescribed in­
terest in a newspaper if, for example, 
the person is the publisher of the news­
paper or in a position to control more 
than 15% of the shares in the com­
pany publishing the newspaper. The 
Australian Broadcasting Tribunal is re­
quired to keep an Associated Newspa­

per Register to contain the names of 
newspapers which have at least 50% of 
their circulation in the service area of 
the television licence. A newspaper is 
defined as a publication that is in En­
glish and is published on at least four 
days a week.

senator harradine’s concerns. In 
the course of the negotiations, Sena­
tor Harradine had expressed concern 
about the lack of external mechanisms 
for complaints about the Australian 
Broadcasting Corporation and the in­
adequacy of penalties which the Aus­
tralian Broadcasting Tribunal could 
impose for breaches of broadcasting 
laws. The Minister for Communica­
tions, Mr Duffy, has denied that any 
agreement relating to these concerns 
was reached with Senator Harradine in 
return for his support for the legisla­
tion (Canberra Times, 4 June 1987). 
The Government is, however, examin­
ing external mechanisms for complaints 
about the ABC as part of a continuing 
review.

passage of the legislation. The me­
dia legislation was swiftly returned to 
the House of Representatives for ap­
proval of the amendments made by the 
Senate. The Opposition co-operated in 
enabling it to be swiftly approved by 
the House, although the former Liberal 
Party spokesman on Communications, 
Mr Ian Macphee, criticised the lack of 
debate (Canberra Times, 5 June 1987).

commercial consequences. The pas­
sage of the legislation has already 
resulted in the sale of the 7 net­
work (comprising stations in Syd­
ney, Melbourne and Brisbane) to Mr 
Christopher Skase’s company United 
Telecasters by John Fairfax Limited 
(Australian Financial Review, 27 July 
1987). The Fairfax organisation was 
in breach of the legislation due to its
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common ownership of the Age newspa­
per and Station HSV 7 in Melbourne. 
Fairfax acquired HSV 7 after the pro­
posed changes to the legislation were 
announced and was therefore not pro­
tected as having an existing interest. 
United Telecasters will have to sell 
the Brisbane station TV 0 since the 
Broadcasting Act does not permit it 
to own two stations in Brisbane. It 
will also be necessary for Mr Robert 
Holmes a Court’s Bell group to sell its 
Perth television station TVW 7 or the 
West Australian newspaper unless a 
special amendment to the law is made, 
as has been suggested by ‘government 
sources’ (National Times on Sunday, 
9 August 1987). The legislation has 
also caused changes in ownership for 
economic rather than strictly legal rea­
sons. Mr Stokes and his companies 
have sold the Perth, Adelaide and Can­
berra stations which formed part of 
the 10 network to Westfield Capital 
Corporation’s Northern Star Holdings 
which already owned Channel 10 in 
Sydney and Melbourne. Mr Stokes 
commented:

In my opinion it was always a matter 
of getting big or getting out. And, I 
suppose, we didn’t get big enough quick 
enough (National Times on Sunday, 9 
August 1987).

Northern Star Holdings, for its part, 
will have to sell the Western Aus­
tralian regional network, Golden West, 
also acquired from Mr Stokes, in order 
not to breach the 60% audience reach 
rule ( Weekend Australian, 8-9 August 
1987).

further reform. The Government is 
proposing to introduce further legisla­
tion to reform the Broadcasting Act. 
One important matter to be addressed 
is the difference between prescribed in­
terests for newspapers and radio sta­
tions and those for television stations

(Sydney Morning Herald, 4 June 1987). 
In the former case, the prescribed in­
terest is 15% while in the latter case 
it is 5%. Prior to the recent election, 
the Labor Party also promised substan­
tially to reform the Broadcasting Act, 
to simplify it and make it easier to ad­
minister while lightening the burdens 
to which licensees are currently sub­
ject (Australian Financial Review, 24 
June 1987). The proposal to simplify 
the Broadcasting Act will be welcomed 
by all who have had occasion to read 
it. Future amendments to the Act may 
also reform radio ownership laws along 
the same lines as the changes to the 
television ownership laws. At present, 
licensees are limited to one radio sta­
tion in a capital city, four capital city 
licences nationally, four licences in any 
one State and a total of eight licences 
nationally. The managing director of 
Hoyts Media, Mr Glenn Wheatley has 
called for changes to the radio owner­
ship rules along the same lines as the 
reform to the television rules — a per­
centage of the overall market rather 
than the eight station limit (Australian 
Financial Review, 5 June 1987).

* * *

sentencing of young offenders
And therefore I summon age
To grant youth’s heritage.

Robert Browning, Rabbi ben Ezra

young offender law reforms. The 
law and practice relating to young of­
fenders has received considerable at­
tention in the last decade. The ALRC’s 
Child Welfare Report, released in 1981, 
was a major contributor to debate. 
Many legislative proposals and initia­
tives have followed. The ALRC’s rec­
ommendations were largely adopted in


