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Collateral attack in criminal cases

Mark Weinberg AO* 

Bar, in both seeking to review administrative decisions in the context of criminal trials, and 
in resisting such review. I will refer at various points to the notion of ‘fragmentation’ of the 

th

and vice versa. No longer is that the case. This is an age of specialisation. The particular 

public law. 

The fragmentation of federal criminal law practice

undertake criminal trials. The judges appointed to that court tended to be drawn from the 

the ranks of the criminal Bar. 

In the latter part of the 1980s, things began to change. The judges of the Court found 
themselves confronted with novel applications for judicial review, or for injunctive relief, 

be. 

From about the 1970s all that changed. Since then, there has been an enormous expansion 
in the scope of Commonwealth criminal law. 

When I was the Commonwealth Director of Public Prosecutions, in the latter part of the 

the Commonwealth Criminal Code1 in 1995 has led to a vast expansion of Commonwealth 

character. 

The same can be said of Commonwealth criminal procedure. The Crimes Act 1914 (Cth), 
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1 Criminal Code Act 1995 (Cth) sch 1 (‘Criminal Code’). 
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technician. In a sense, those who practise in complex areas of state or federal criminal law 

There developed in the 1980s a practice on the part of the defence Bar of challenging 

For example, challenges were mounted to: 

• 2 

• 
3 

• 
 4 

• 
manner of its execution; 

• the decision to commit for trial;5 

• numerous other administrative decisions taken en route to the ultimate criminal trial 
6 

 Administrative Decisions 
(Judicial Review) Act 1977 (Cth), or perhaps s 39B of the Judiciary Act 1903, where injunctive 
relief was sought. 

made to the state Supreme Court, utilising analogous provisions within the state regime. 
Administrative Law Act 1978 (Vic), or 

proceedings for judicial review under the Supreme Court Rules at the time. 

 

2 Jarrett, Elliott & Camm v Seymour (1993) 46 FCR 521. 
3  (1991) 31 FCR 523; Grollo v 

Palmer (1995) 184 CLR 348 (‘Grollo’); Ousley v The Queen (1997) 192 CLR 69 (‘Ousley’). 
4 Karina Fisheries Pty Ltd v Mitson

Lego Australia Pty Ltd v Paraggio (1994) 53 FCR 542. 
5 Yates v Wilson (1989) 168 CLR 338. 
6 Grollo (n 3). 
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warrant which had been executed upon the premises of a well-resourced client. The case 

judgment was delivered, the period that had elapsed from the commission of the alleged 

In complex cases, involving well-resourced defendants, challenges of various kinds to 
committal proceedings became almost de rigueur

end. Both the Administrative Decisions (Judicial Review) Act and the Judiciary Act were 

jurisdiction of the superior courts, in criminal matters. 

decision in Yates v Wilson7

shortest judgment ever published in the Commonwealth Law Reports
and Gaudron JJ, in refusing special leave to appeal, arising out of a decision to commit for 
trial, stated: 

should inhibit the Federal Court from exercising jurisdiction under the Administrative Decisions (Judicial 
Review) Act 1977 (Cth) and as well inhibit this Court from granting special leave to appeal.8 

Yates v Wilson had an immediate impact. It acted as a deterrent to the Federal Court’s 
willingness to entertain applications for judicial review against all administrative decisions 
made in the course of criminal proceedings. The notion of ‘fragmentation’ of the criminal 

arising in relation to criminal law proceedings. 

circumstances should a trial judge (or magistrate) conducting criminal proceedings consider 

criminal trial? 

7 (1989) 168 CLR 338. 
8 Ibid 339. 
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Ousley v The Queen

Ousley v The Queen (‘Ousley’).9 

case was an administrative, and not judicial, act. The High Court had resolved that issue 
Love v Attorney-General (NSW),10 as well as in Grollo v Palmer.11 In 

Ousley

engage in such review having regard to the fact that the warrants in question had been 

Justice Gaudron agreed, at least to that extent. So too did Gummow J, who insisted that the 

 Ousley were valid. 
Justice Gaudron disagreed. She concluded that the warrants were invalid, but held that the 

circumstances, to give rise to a miscarriage of justice. 

Justice McHugh accepted that the trial judge could, and should, have considered the 
collateral attack upon the warrants. However, unlike the other members of the Court in the 

appearing on the face of the warrant’.12 According to his Honour, collateral attack extended 

Of particular interest in McHugh J’s judgment was his Honour’s consideration of the merits of 
allowing collateral review in the course of criminal proceedings. Justice McHugh noted that 

13 

9 (1997) 192 CLR 69 (‘Ousley’). 
10 (1990) 169 CLR 307. 
11 Grollo (n 3). 
12 Ousley (n 9) 102 (McHugh J). 
13 Ibid 104. 
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a warrant in the course of a trial. He noted the reluctance of lower court judges to entertain 

his Honour was concerned about the dangers of ‘fragmentation’ through collateral attack 

avoiding fragmentation. He said that ‘in respect of legal challenges based upon suggested 
defects appearing on the face of the warrant, the trial judge appears competent to make the 

.14

in dissent, found that the appeal should be allowed, as the appellant had lost the chance 

obtained from the illegal use of the listening device. 

It is apparent that Ousley

Director of Housing (Vic) v Sudi

I had to grapple with some of the implications of Ousley Director of 
Housing (Vic) v Sudi (‘Sudi’).15 The case concerned a decision on the part of the Director 
of Housing to evict a tenant from public housing. The Director applied to the Victorian Civil 
and Administrative Tribunal (‘VCAT’) for a possession order of the premises under s 344(1) 
of the Residential Tenancies Act 1997 (Vic). In answer to that application, the occupier of 

Charter of Human Rights and Responsibilities 2006 (‘Charter
some of the various rights spelt out therein. 

Justice Bell, who was the President of the Tribunal, dismissed the Director’s application for 

Charter

arrears of rent, should for that reason be evicted. 

Each member of the Court of Appeal in Sudi favoured allowing the appeal, but not quite for 
the same reasons. 

Chief Justice Warren concluded that, as a matter of construction, the Residential Tenancies 
Act 1997 (Vic) and the Victorian Civil and Administrative Tribunal Act 1988 (Vic) evinced an 

administrative decision. Her Honour determined that the Director’s decision to institute the 

14 Ibid 148. 
15 (2011) 33 VR 559 (‘Sudi’). 
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undertake collateral review.16 

President Maxwell held that it was improbable, in the extreme, that the Parliament intended 

the context of Charter issues.

In coming to that conclusion, I examined the nature and powers of VCAT, and its composition. 
I held that issues under the Charter

Ousley, I accepted that at least in the context of the decision 
under challenge in Sudi,

human rights jurisprudence. 

Sudi, I would not now 

The scope of jurisdictional error

The recent decision of the High Court in Stanley v Director of Public Prosecutions (NSW) 
(‘Stanley’),17

assessment required under the Crimes (Sentencing Procedure) Act 1999 (NSW) gave rise 
Craig v South 

Australia18 and Kirk v Industrial Court (NSW).19 

traditional understanding of the limits of jurisdictional error, as laid down in Craig and Kirk. 

 Stanley to both 
those cases. If I am right, Stanley

Ousley, whether, and in 
what circumstances collateral attack can be mounted upon an administrative decision said 

16 Cf  (2002) 209 CLR 597, 614–15 where it 

Ousley (n 9), which concerned the power of a court to engage in collateral review, was 
distinguished. 

17 (2023) 97 ALJR 107 (‘Stanley’). 
18 (1995) 184 CLR 163. 
19 (2012) 239 CLR 531. 
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Conclusion

proceedings. I have long harboured doubts as to the wisdom of permitting such appeals, 

Victoria.20 

judges should be trusted to control proceedings and to ensure that, as far as possible, the 

20  Interlocutory Criminal Appeals in Australia (Lawbook, 2016). 




