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attack will be permitted in the criminal jurisdiction. 

In the 1971 case of Hinton Demolitions Pty Ltd v Lower (No 2) (‘Hinton (No 2)’),1

the Supreme Court of South Australia wrote, of the question whether a collateral challenge 
could be brought in a criminal prosecution: 

on us or would be if it stood alone.2 

South Australian case, the 2006 case of Jacobs v Onesteel Manufacturing Pty Ltd (‘Jacobs 
v Onesteel’).3 

the strands of doctrine in the English and Australian cases. In doing so, he remarked: 

reserved for the High Court.4 

The distinction between challenges to delegated or subordinate legislation on the one hand, 

attack would be permitted. Justice Besanko considered the attack to be permissible in that 

* Judge of the South Australian Court of Appeal. This article is an edited version of his Honour’s paper 
presented at the Australian Institute of Administrative Law 2023 National Conference in Adelaide on 27–28 

1 (1971) 1 SASR 512 (‘Hinton (No 2)’). 
2 Ibid 520–1. 
3 (2006) 93 SASR 468 (‘Jacobs v Onesteel’). 
4 Ibid [96]. 
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5 

This case post-dated Ousley v The Queen (‘Ousley’),6 which concerned a challenge 
to an administrative act, the issuing of a warrant under the Listening Devices Act 1969 

Ousley in limiting the grounds of challenge, Besanko J 
considered that there was nothing in Ousley that suggested that a challenge to delegated 
legislation on a narrow, ultra vires ground, should not be permitted.7 

Subordinate legislation is, of course, capable of being challenged on process grounds as 
well as simple ultra vires grounds.8 

When it comes to collateral challenges to administrative acts in criminal prosecutions, the 
Director of Public Prosecutions 

(Vic) v Head (‘DPP v Head’).9 The defendant was charged with having carnal knowledge of a 
woman under care or treatment in an institution. The woman to whom the charge related had 

which the order was made contained no evidence that the woman was a ‘moral defective’, 
and that the order could be challenged on an application for certiorari or a writ of habeas 
corpus. The Victorian Court of Criminal Appeal quashed the conviction. 

but this could be rebutted if the defendant could show that the detention was unlawful. Here, 
the unlawfulness was conceded. 

Lord Denning’s dissent appears to have been the source of the distinction between void 

Durayappah v Fernando.10

in  (‘ ’).11 In Australia, it was in 2002 that 
Minister for 

5 Ibid [83]. 
6 (1997) 192 CLR 69 (‘Ousley’). 
7 Jacobs v Onesteel (n 3) [88]. 
8 See Disorganized Developments Pty Ltd v South Australia

High Court). 
9 [1959] AC 83 (HL). 
10 [1967] 2 AC 337 (PC). 
11 [1998] 2 AC 143 (HL) (‘ ’). 
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.12

13 

In the context of collateral attacks, the distinction developed in England along its own lines.14 
In 1983, the House of Lords in 15 developed a doctrine described as 

. 

Before this though, in the 1993 case of ,16 Woolf LJ 
in the Court of Appeal proposed limiting collateral challenges in criminal proceedings to 

applicants for judicial review. 

The House of Lords expressed strong doubts about this reasoning in the 1998 decision of 
R v Wicks (‘Wicks’),17

in Wicks, 

and what is unlawful.18 

So this was the course of development in England. Back in 1971 South Australia, the void/
Hinton (No 2) considered himself bound 

Durayappah v Fernando
liked it. He said: 

writs would, of course, be appropriate for the purpose; so would an action for a declaration against the 
19 

12
13 Ibid [46] (Gaudron and Gummow JJ). 
14 Public Law Review 237. 
15 [1983] 2 AC 237. 
16 [1993] QB 473 (CA). 
17 [1998] AC 92. 
18  (n 11) 171. 
19 Hinton (No 2
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DPP v Head but considered it to be 
the inevitable consequence of Durayappah v Fernando

20 The asserted denial of natural 

In Hinton (No 2) Wells J took a narrower view of the principles, in a comprehensive view of 

Except for those cases where what is claimed to be an administrative act has not even the colour of lawful 

separate proceeding appropriate for the purpose.21 

Ousley
to administrative acts. Ousley
collateral attack of administrative acts. The High Court in 22 

Ousley was to restrict challenges 

This position has been criticised, such as in that there would seem to be no reason of 

in issuing a warrant, that is, for jurisdictional error not on the face of the record. Then, as 
Aronson, Groves and Weeks have observed, 

[f]orcing accused persons to challenge their warrants in separate proceedings imposes an unwarranted 
costs burden, fragments the criminal process and sometimes proves impossible in terms of legal aid or 
available evidence.23 

reform to allow the transfer of such challenges to the Divisional Court, but observed that 

Ousley
the theoretical distinction between void and voidable administrative acts was determined in 
Australia to be unhelpful. The criticisms of Ousley  
 

20 Ibid 523. 
21 Ibid 549 (Well J). 
22 (1999) 197 CLR 83 [36]. 
23 Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of Administrative Action and Government 

Liability (Lawbook, 7th ed, 2022) [13.280]. 
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 note, in the Commonwealth 

Returning to Jacobs v Onesteel

academic literature24

to whether collateral challenge will be permitted in a particular case: 

2. If a collateral challenge is permitted, will all proper parties be heard before the court or tribunal in 
which the collateral challenge is to be heard? 

challenge should be permitted? 

that a collateral challenge should not be permitted?25 

In the 2016 case of Police v Stacy,26 which was a criminal matter concerning the alleged 

on these factors when considering whether a collateral challenge to the barring orders was 
Ousley to permit a challenge to the barring 

Wednesbury/
Li unreasonableness could be made.27 However, he echoed Besanko J’s observation that 
the High Court had not determined whether a collateral challenge could be brought where it 

Ousley. To the extent that those edges are referable back to distinctions in administrative law 

 
 
 
 

24 M Aronson, ‘Criteria for restricting collateral challenge’ (1998) 9 Public Law Review 237; Enid Campbell, 
Monash University Law Review 272. 

25 Jacobs v Onesteel (n 3) [93]. 
26 (2016) 125 SASR 50. 
27 Ibid [99]–[100]. 
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depend? 

Perhaps the best that can be done for now is to recognise, as Besanko J did, that in some 
cases there are good reasons to allow a collateral challenge and in other cases there are 

28

seem to require further principled consideration. 

28 Jacobs v Onesteel (n 3) [93]. 


