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Miller in Australia — just imagination or the inevitable?

Dane Luo* 

But the executive has a little-known power lurking around. It is the power to ‘prorogue’ the 
Parliament.1

Parliament’s work. At the stroke of the Governor-General’s pen, the people’s representatives 
must stop their work. The votes cannot happen. The Bills cannot be introduced. The 

people’s representatives are locked out of their jobs. But down the road, the Ministers are 

Constitution mandates that 

lose their voice in Parliament. Because when Ministers trigger a prorogation, Parliament 

frustrate Parliament’s constitutional functions? In R (Miller) v Prime Minister [2020] AC 373 
(‘Miller’),2 the Supreme Court of the United Kingdom (‘UKSC’) held that a prorogation is 

3 it begs the question: can there be judicial review of an 
executive act to prorogue the Commonwealth Parliament? 

representative and responsible government. Thus, there is a constitutional implication that 
limits the scope of the power to prorogue the Commonwealth Parliament. This article also 
addresses issues relating to the jurisdiction of the courts, available remedies and standing. 

at the Supreme Court of New South Wales. This is an edited version of the article which was the winner of 

1 Constitution s 5. 
Miller’). 

Judicial Review of Non-Statutory Executive Action (Federation Press, 2020). 
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Prorogation and Miller

Nature of prorogation 

4 It is a power 
5

6 A session 

Throne Speech setting out the government’s agenda.7 During the period that Parliament 

8

have not completed their passage, questions on notice, orders to produce documents and 
sessional orders.9 At the next session, the lapsed items can be reintroduced as if their earlier 
progress had never happened10 unless the Standing Orders or legislation permits them to be 

11 

12 A dissolution 

also distinguishable from an adjournment of a House within a session. An adjournment 

Canadian Parliamentary Review 20. 

can it ever be regarded as a reserve power?’ (2016) 27 Public Law Review 144, 150; Letter from Senator 

attached paper ‘The practice and precedents of recall of Parliament following prorogation’ <https://

Changes to Prorogation and Extended Sessions (Report No 4, 2003) 2 <https://www.parliament.wa.gov.

Changestoprorogationandextendedsession.pdf>; Clerk of the Parliament, Queensland Parliamentary 
Procedures Handbook (Parliament of Queensland, August 2020) 13. 

7 
Parliament (LexisNexis, 25th ed, 2019) 163–4 [8.2]. See Western Australia v Commonwealth (1975) 134 CLR 

WA v Commonwealth’). 
8 

Services 

Australasian 
Parliamentary Review 196. 

9 WA v Commonwealth (n 7) 254 (Stephen J); see also 238–9 (Gibbs J). See also A-G (WA) v Marquet (2003) 
Marquet’). 

10 John Hatsell, Precedents of Proceedings in the House of Commons (Luke Hansard and Sons, 1818) vol 2, 
335–6. 

11 WA v Commonwealth (n 7) 238–9 (Gibbs J). See, eg, Commonwealth, House of Representatives, Standing 
Order No 174; Constitution Act 1934 (SA) s 57(1). 

12 The Constitution of New South Wales (Federation Press, 2004) 462. See WA v 
Commonwealth (n 7) 253 (Stephen J). 
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13 

desire.14 

Miller

The UKSC’s Miller
available. 

Following a referendum that supported the UK leaving the European Union (‘EU’) in 2016, 
the UK Government invoked art 50 of the Treaty on European Union to commence the 
process of leaving the EU.15

European Council to negotiate a withdrawal agreement that contained the terms of the 
UK’s exit.16

trade and the Irish border.17 

to implement the agreement.18 The House of Commons rejected, on three occasions, a 
withdrawal agreement concluded on November 2018 and demanded changes to the 
agreement. The Johnson Government believed that the European Council would agree to 

To show it was serious, the Government began preparing for a no-deal Brexit. However, a 
19 

On 27 August 2019, the Prime Minister advised the Queen to prorogue Parliament from 

20 

13 See WA v Commonwealth Australian Federal Politics and Law 
1901–1929

14 See, eg, Commonwealth, Senate, Standing Order No 55. 
15 Treaty on European Union

1 November 1993) art 50;  (UK). See also R (Miller) 
v Secretary of State for Exiting the European Union [2018] AC 61, 159–60 [121]–[124] (Lord Neuberger 
PSC, Baroness Hale DPSC, Lord Mance, Lord Kerr, Lord Clarke, Lord Wilson, Lord Sumption and Lord 
Hodge JJSC). 

16 Treaty on European Union (n 15) art 50. 
17 ‘Brexit: What would no deal mean?’,  (online, 13 December 2020) <https://www.bbc.com/news/uk-

politics-48511379>. 
18 European Union (Withdrawal) Act 2018 (UK) s 13. 
19 See Heather Stewart and Kate Proctor, ‘MPs put brakes on Boris Johnson’s Brexit deal with rebel 

amendment’, The Guardian (online, 20 October 2019) <https://www.theguardian.com/politics/2019/oct/19/
mps-put-brakes-on-boris-johnsons-brexit-deal-with-rebel-letwin-amendment>. 

20

ssrn.3503178>. 
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common law, which must be compatible with fundamental principles of the UK constitution21 

form of law.22 In practice, this principle would be undermined if the executive had an unlimited 
prorogation power that prevented Parliament from legislating for as long as the executive 
pleased.23

accountable to Parliament through mechanisms such as answering questions, appearing 
24 If Parliament is prorogued for a 

government: the antithesis of the democratic model’.25 

Balancing these two fundamental principles with the fact that Parliament does not remain 
26 the UKSC 

expressed the following test: 
[A] decision to prorogue Parliament (or to advise the monarch to prorogue Parliament) will be unlawful 

27 

28

29 Even if Parliament 
went into recess for the normal conference season, Members of Parliament would still be 
able to hold the government to account, but prorogation prevented that from happening. 

The Court held it was impossible, on the evidence presented, to conclude that ‘there was 

30 The Court considered the evidence of former Prime Minister Sir John 
31 The British 

21 Miller 
22 Ibid 404–5 [41], citing Case of Proclamations (1611) 12 Co Rep 74; 77 ER 1352; 

Hotel [1920] AC 508;  [1995] 
2 AC 513. 

23 Miller 
24 Ibid 406 [46]. 
25 Ibid 406 [48].
26 Ibid 405 [45]. 
27 Ibid 407 [50].
28 Ibid 408 [56]. 
29 Ibid 407–8 [55]–[56]. 
30 Ibid 410 [61]. Cf Wala Al-Daraji, ‘Miller 2: A political decision or a saviour of the UK constitution?’ (2020) 

12(3) Amsterdam Law Forum 1, 6.
31 Miller (n 2) 409 [59]. 
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legislation or the competing merits of going to recess and prorogation.32 

The Court issued a declaration that the advice to the Queen was unlawful33 and was outside 

on unlawful advice, it was also unlawful. The actual prorogation was also unlawful, as if the 
Lords Commissioners ‘walked into Parliament with a blank piece of paper’.34 After concluding 

35 the Court declared that Parliament had not been prorogued.36 

Is a prorogation justiciable? 

In Council of Civil Service Unions v Minister for the Civil Service (‘CCSU’),37 the House 

intelligence headquarters from belonging to a trade union was not immune from judicial 
38 Their Lordships emphasised 

source, that rendered the power justiciable or non-justiciable. Although the High Court has 

obiter that aligns with CCSU,39 and the principle has been well recognised in intermediate 
appellate courts.40 

In L v South Australia
judicial review’.41 However, that case also recognised that the prerogative powers of the 

law limits’.42 43 
Jurisdictional error, which involves determining whether the exercise of power is outside 
 

32 Ibid 409 [60]. 
33 Ibid 410 [62]. 
34 Ibid 412 [69]. 
35 , 1 Wm & M sess 2, c 2, art 9. 
36 Miller (n 2) 412 [70]. 
37 [1985] 1 AC 374. 
38 Ibid 407 (Lord Scarman), 409–10 (Lord Diplock), 417 (Lord Roskill). 
39 See, eg, Jarratt v Commissioner of Police (NSW) (2005) 224 CLR 44, 65 [69] (McHugh, Gummow and 

40 See, eg, Minister for Arts, Heritage and Environment v Peko-Wallsend Ltd (1987) 15 FCR 274; Aye v 
Minister for Immigration and Citizenship (2010) 187 FCR 449;  
[1995] 2 VR 121. 

41 L v South Australia (2017) 129 SASR 180, 208 [109]–[112] (Kourakis CJ, Parker J agreeing at 236 [198], 

42 Ibid 207 [107].
43 th Appellate Judges Conference, 

Australian Judicial Institute of Administration, 21–22 April 2022) <https://www.fedcourt.gov.au/digital-law-
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44 Thus, determining whether a limit on 

courts.45 

The case for a Miller-like limit in Australia 

Once it is accepted that the limits of the prorogation power are justiciable, the question 

of the constitutional text. 

Method of interpretation

Section 5 of the Constitution

46 but does not alter the limits of the power spelt out in the Constitution.47 
A court would thus turn to interpreting the word ‘prorogue’ to determine the limits of the 

48 The 
49 In the Convention Debates, the power 

was understood to refer to the prerogative power of the British Crown to prorogue the UK 
Parliament.50 As with all prerogative powers, the existence and extent of the prorogation 

51 This is unsurprising because the Constitution was 
framed in the language of the common law and should be read in that light.52 At the same 
time, Western Australia v Commonwealth53 and Attorney-General (WA) v Marquet54 indicate  
 
 

44 Craig v South Australia 
 (2021) 390 ALR 590, 597 [29] (Kiefel CJ, Gageler, 

Keane and Gleeson JJ);  (2017) 263 CLR 1, 24 
[39] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ); Re Refugee Review Tribunal; Ex parte Aala 

Aala
administrative action’ (2000) 24 Melbourne University Law Review 543, 551.

45
Virginia Law Review 1007, 1021–5. 

46  (2021) 270 CLR 430, 445 [45] (Kiefel CJ, Gageler, 
Keane, Gordon and Edelman JJ). 

47 Ibid 445 [45] (Kiefel CJ, Gageler, Keane, Gordon and Edelman JJ). 
48 See  

Gaudron JJ). 
49 Public Law 

Review 81, 82. 
50 , Adelaide, 30 March 1897, 279–80, 908–9 

(George Reid). 
51 Miller and the prerogative’ in Mark Elliot, Jack Williams and Alison L Young (eds), The UK 

Constitution after Miller  (Hart Publishing, 2018) 69, 73. In relation to the prerogative 
Case of Proclamations (n 22) 1354 (Coke LJ); Cadia Holdings Pty Ltd v New South Wales 

52  (2016) 257 CLR 42, 99 [138] (Gageler J) 
(‘ ’); Cheatle v The Queen (1993) 177 CLR 541, 552 (Mason CJ, Brennan, Deane, 

Cheatle’). 
53 WA v Commonwealth (n 7). 
54 Marquet (n 9). 
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that the term ‘prorogue’ must be interpreted in a manner consistent with the Constitution as 
a whole,55 56 

Constitutional implication

responsible government gives rise to implications concerning political communication and 
voting rights.57 It is submitted that, for the same reasons, the Constitution gives rise to a 

its constitutional functions of legislating and holding the government to account. 

58

the Parliament,59 and Parliament is accountable to the people through the requirement that 
60 

government requires not just the mere existence of an elected Parliament, but the ongoing 

Constitution.61 

62

fallen into desuetude’.63 Where the Parliament has delegated its power to the executive,64 

and disallowable.65

66

55 See WA v Commonwealth (n 7) 223–4 (Barwick CJ), 239 (Gibbs J), 255 (Stephen J), 266 (Mason J), 278 
Marquet

56  (1908) 6 CLR 469, 611–2 (Higgins J), cited 
 (1948) 76 CLR 1, 332 (Dixon J). 

57 See  (1997) 189 CLR 520 (‘Lange’); Roach v Electoral 
Commissioner Roach’). 

58 Australian Constitution’ (2020) 
48(1) Federal Law Review 4, 4–5. 

59 David Hamer, Can Responsible Government Survive in Australia? (Department of the Senate, 2004) xvii. 
60 Constitution ss 7, 24. See also Lange 

Constitution ss 1, 7, 8, 13, 24, 25, 28, 30. 
61 See Constitution ss 51, 52. 
62 Introduction to the Study of the Law of the Constitution (Macmillan, 10th ed, 1961) 424. 
63

Law Quarterly Review 152, 159. 
64 See Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73. 
65 Legislation Act 2003 (Cth) ss 38, 42. 
66 Exemption of 

Delegated Legislation from Parliamentary Oversight Final Report (Report, 16 March 2021) 19 [3.1]. 
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of representative and responsible government is postulated on Parliament being able to sit 
so that it can legislate with respect to matters within Parliament’s legislative competence, 
including matters incidental to the exercise of executive power.67 

The second function of Parliament is to hold the executive accountable. The House of 

68 Moreover, both Houses have unique powers 

69 This includes ordering the production of papers, questioning 

rules.70 In turn, convention requires that Ministers must explain their actions to Parliament, 
keep Parliament abreast of developments, face Parliament to answer questions and, if 

71

also premised on the Houses and committees being able to sit. 

It is clear from the structure of the Constitution 
conferred on the Parliament. Section 64 of the Constitution, which requires that a Minister 
must be a Member of Parliament,72

Ministers are subject to the direction and control of the Houses and are answerable to 
Parliament for all executive acts.73

74 According 
to this principle, the people are ‘sovereign’75 and have ‘the ultimate power of governmental 
control’.76

77  

67 Constitution s 51(xxxix); Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority 
Davis v Commonwealth (1988) 166 CLR 79, 

t (1990) 169 CLR 

68 See Peter W Hogg, ‘Prorogation and the power of the Governor-General’ (2010) 27 National Journal of 
Constitutional Law 193, 198; Elaine Thompson, ‘The ‘Washminster’ mutation’ (1980) 15(2) Politics 32, 33–4. 

69
(eds), Responsible Government in Australia (Drummond, 1980) 76. 

70
(ed), Australian Constitutional Values (Hart Publishing, 2018) 99, 108. 

71 Australian Parliamentary 
Review 
(2008) 54(2) Australian Journal of Politics and History 225. 

72 See also Constitution s 44(iv). 
73 Responsible Government and the Australian Constitution: Conventions Transformed into 

Law? (Federation Press, 2004) 5; Re Patterson; Ex parte Taylor (2001) 207 CLR 391, 464 [220] (Gummow 

74 Nationwide News Pty Ltd v Wills Nationwide News’); 
 (2017) 261 CLR 328, 359 [88] (Kiefel CJ, Bell and Keane JJ); Lange (n 57) 557 

75 Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106, 137 (Mason CJ) (‘ACTV’). 
76 Nationwide News v Wills Nationwide News’). See also Paul 

Finn, ‘A sovereign people, a public trust’ in Paul Finn (ed), Essays on Law and Government (Lawbook, 1995) 
vol 1, ch 1. 

77 Cf Will Bateman, Public Finance and Parliamentary Constitutionalism
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an unlimited prorogation power. The High Court has sometimes found it helpful to postulate 
extreme cases.78

until a time the Ministers choose (subject to the limit in s 6 of the Constitution that there 

an adjournment.79 

The High Court has recognised a distinction between textual and structural implications 
from the Constitution.80 As the implied constitutional limitation on the power to prorogue 

81 The implied freedom of political 

for the exercise of their constitutional functions’.82

83

out its constitutional functions of legislating and holding the executive accountable is an 
‘indispensable incident’,84 at the ‘central conception’85 and ‘essential to the maintenance’86 

the executive to account is not frustrated.

 

78 Jack Maxwell, ‘Extreme examples in Constitutional Law’, 
<https://auspublaw.org/blog/2020/02/extreme-examples-in-constitutional-law/>. See, eg, Kable v DPP (NSW) 
(1996) 189 CLR 51, 110–11 (McHugh J). 

79 Commonwealth, House of Representatives, Standing Order No 30(c); Commonwealth, Senate, Standing 
Order No 55(2). See also Commonwealth, Parliamentary Debates
Wong and George Brandis). 

80 Zurich Insurance Co Ltd v Koper [2023] HCA 25 [26] (Kiefel CJ, Gageler, Gleeson and Jagot JJ) (‘Zurich’), 
citing ACTV (n 75) 135 (Mason CJ). 

81 ACTV (n 75) 135 (Mason CJ), quoted in Zurich (n 80) [26] (Kiefel CJ, Gageler, Gleeson and Jagot JJ). In 
Zurich
implications as either ‘textual’ or ‘structural’: [42]–[43]. Their Honours believe that implications need to be 

favour. His Honour’s past judgments show that attention is paid to text and structure but do not otherwise 
shed much light on his approach to drawing constitutional implications: see Kassam v Hazzard (2021) 362 

Zurich

structure of the Constitution gives rise to the implied freedom of political communication. 
82 Nationwide News (n 76) 51 (Brennan J). 
83 Federal Law Review 

37, 40, 44. See also  (2018) 265 CLR 304, 355 [94], 356 [96] (Gageler J), 383 [175], 388–9 
[188] (Gordon J), 392–3 [205] (Edelman J). 

84 See Lange 
85 Roach 
86  (2017) 261 CLR 328, 359 [88] (Kiefel CJ, Bell and Keane JJ). 
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On one view, the constitutional implication operates as a direct limitation on the exercise 

communication is a limit on legislative and executive power.87 On another view, if the term 
‘prorogue’ in s 5 is given its common law meaning,88 the common law must be interpreted in 
a manner consistent with the Constitution, including implications derived from it.89 On either 
view, the power to prorogue is subject to a constitutional limit and a purported prorogation 
which exceeds that limit is a justiciable matter that can be susceptible to judicial review. 

Judicial review of a prorogation 

Jurisdiction and the proper defendant

A challenge to a purported prorogation could be brought in the original jurisdiction of the High 
Court to deal with a matter ‘arising under or involving the interpretation of the Constitution’.90 
The High Court recognised jurisdictional error as an entrenched minimum in its original 
jurisdiction to issue ‘constitutional writs’ of mandamus or prohibition, or an injunction, against 

91 This jurisdiction is shared with the Federal Court.92 

Since FAI Insurances Ltd v Winneke,93 the fact that the power to prorogue is conferred 
on the Governor-General is not decisive in precluding judicial review or prerogative relief 
against decisions taken on advice of Ministers. Indeed, the High Court has, on at least three 
occasions,94 reviewed executive actions pursuant to or for the purpose of the exercise of a 

95 it has been accepted 
96 or the Minister responsible for 

97 In the case of a prorogation, this would  
 

87 Lange 
88  (n 52) 531 (O’Connor J). See also  (n 52) 99 [138] (Gageler J); 

Cheatle Theophanous 
v Herald & Weekly Times (1994) 182 CLR 104, 141–2 (Brennan J). 

89 Lange 
Federal Law Review 131, 

Parliamentary Sovereignty: Contemporary Debates (Cambridge 

Melbourne University Law Review 374, 406. 
90 Constitution s 76(i); Judiciary Act 1903 (Cth) s 30(a). 
91 Constitution s 75(v); h (2003) 211 CLR 476, 513 [103] (Gaudron, 

92 Judiciary Act 1903 (Cth) s 39B(1).
93 (1982) 151 CLR 342 (‘Winneke’). See Mark Leeming, ‘Judicial review of vice-regal decisions: South Australia 

Adelaide Law Review 1, 11.
94 Winneke (n 93); R v Toohey; Ex parte Northern Land Council (1981) 151 CLR 170 (‘R v Toohey’); South 

 (1987) 163 CLR 378. 
95 R v Governor (SA) (1907) 4 CLR 1497, 1512 (Barton J) (mandamus). See Horwitz v Connor (1908) 6 

CLR 38 (mandamus);  (1968) 119 CLR 222, 241 (Barwick CJ) 
(certiorari) (‘ ’); R v Toohey (n 94) 186 (Gibbs CJ); Winneke (n 93) 386 (Aickin J) (mandamus). 

96 Winneke (n 93) 351 (Gibbs CJ), 372 (Mason J), 404 (Wilson J), 419–20 (Brennan J). 
97 Ibid 387 (Aickin J); Stewart v Ronalds (2009) 76 NSWLR 99, 113 [47] (Allsop P). For example, the writ 

Administrator: R v Toohey (n 94). 
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relation to claims that a proclamation is invalid.98 

Available remedies

Prerogative writs

Miller when 
the UKSC quashed the Order-in-Council because it was founded on unlawful advice.99 It 

Order-in-Council or proclamation cannot be quashed on certiorari100 because there would be 
101

under ss 75(iii) and (v).102 Nevertheless, Australian courts continue to ‘avoid’ the use of 

103

the issue. 

Declaratory relief

In Miller
unlawful; and second, that Parliament had not been prorogued.104 However, Australian 

further conclusion that no declaration should be made.105 Thus, attention must be directed 

 

98 Cormack v Cope (1974) 131 CLR 432, 449 (Barwick CJ) (‘Cormack’). 
99 Miller (n 2) 412 [69]. 
100 Riverina Transport Pty Ltd v State of Victoria (1937) 57 CLR 327, 342–3 (Latham CJ); Ex parte McWilliam 

(1947) 47 SR (NSW) 401, 405–6. 
101 R v Powell (1841) 1 QB 352, 361 (Lord Denman CJ), cited with approval in  [1994] 1 AC 

377, 415 (Lord Woolf). But see R (Page) v Lord President of the Privy Council [1993] AC 682 where the 

102 See Aala (n 44). 
103 See, eg, Certain Children v Minister for Families and Children (2016) 51 VR 473, 552 [300]–[301] (Garde J); 

Certain Children v Minister for Families and Children (No 2) (2017) 52 VR 441, 606 [579] (Dixon J). 
104 Miller
105  

’). 
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106 The relief is 
107

and practical consequences in determining whether Parliament is prorogued.108 Even 
after a purported prorogation has concluded, it is arguable that a declaration can still have 

remedies to ‘vindicate the public interest in the maintenance of due administration’.109 Thus, 

110 Indeed, declarations as to the 
111 

Third, there is considerable public interest in the observance of the limits of a power and 
the importance in upholding fundamental constitutional principles.112

jurisdictional error.113

114 
This can include declaring that the advice to prorogue was unlawful and the prorogation 

that a decision that involves jurisdictional error is no decision at all,115 a court would also be 
able to declare, like the Court did in Miller,116 that Parliament has not been prorogued. 

106 See  (n 52) 66 [23] (French CJ, Kiefel and Nettle JJ), 76 [64] (Bell J), 90 [112] (Gageler J), 
123 [235] (Keane J), 152 [350] (Gordon J). 

107  (1999) 198 CLR 334, 355–6 [46]–[47] (Gleeson CJ, Gaudron, McHugh, 
Ainsworth v Criminal Justice Commission (1992) 175 CLR 564, 582 

108 Cf Gardner v Dairy Industry Authority (NSW) (1977) 18 ALR 55, 69 (Mason J, Jacobs J agreeing at 69, 

 (2013) 251 CLR 322, 391 [233] (Kiefel and Keane JJ). 
109  (1998) 194 CLR 

’), cited in 
v Development Assessment Commission

common law world’ (1994) 110 Law Quarterly Review 238. 
110  (n 95) 241–2 (Barwick CJ), cited in R v Toohey (n 94) 224–5 (Mason J), 261 (Aickin J). For 

 (n 109) 257–8 [24]–[27] (Gaudron, 
Abebe v Commonwealth (1999) 197 CLR 510, 551 [104] (Gaudron J). 

111 See, eg, Newcrest Mining (WA) Ltd v Commonwealth (1997) 190 CLR 513 (declaring that certain 
 Read v South 

Australia (1987) 49 SASR 174 (declaring that a proclamation is invalid); Cormack (n 98) (seeking declaration 

112 See  
Bell JJ). 

113  
114 Stuart v Construction, Forestry, Mining and Energy Union (2010) 185 FCR 308, 333 [89] (Besanko and 

Gordon JJ, Moore J agreeing at 322 [35]). 
115  (2002) 209 CLR 597, 614–6 [51]–[53] (Gaudron 

and Gummow JJ). Cf Calvin v Carr 
116 Miller
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Statutory orders

The Administrative Decisions (Judicial Review) Act 1977 (Cth) (‘ADJR Act
117 which appears to exclude prorogation. There 

Executive Council can be distinguished from the Council and Governor-General so as to 
enable review.118 However, since 
operative’ decisions and procedural conduct can be reviewed under the ADJR Act.119 As the 

operative, and amounts to conduct that is substantive, not procedural, in character,120 it is 
ADJR Act. 

Standing

in raising the questions to which the declaration would go.121 An interest is material if the 
122 greater than that of 

the public at large.123 124 

power,125

should be construed as an ‘enabling, not restrictive, procedural stipulation’.126 Second, in the 
127 courts must 

be mindful to not create what in practice would be an ‘unbridled discretion’128 or ‘islands of 
power immune from supervision and restraint’.129 

117 Administrative Decisions (Judicial Review) Act 1977
applies’). See Matthew Groves, ‘Should we follow the gospel of the Administrative Decisions (Judicial 
Review) Act 1977 (Cth)?’ (2010) 34 Melbourne University Law Review 736, 751. 

118 Two decisions regard the advice as a decision in its own right: Steiner v A-G (Cth) (1983) 52 ALR 148; A-G 
 (1987) 16 FCR 267. Two decisions regard the advice as part of the 

Governor-General’s decision: Thongchua v A-G (Cth) (1986) 11 FCR 187; Squires v A-G (Cth) (1986) 12 
FCR 84. 

119  (1990) 170 CLR 321, 337, 341–2 (Mason CJ). 
120 See Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of Administrative Action and 

Government Liability (Lawbook, 6th ed, 2017) 68 n 311. 
121 Forster v Jododex Australia Pty Ltd (1972) 127 CLR 421, 437–8 (Gibbs J); Hobart International Airport Pty 

Ltd v Clarence City Council (2022) 399 ALR 214, 224 [32]–[33] (Kiefel CJ, Keane and Gordon JJ) (‘Hobart 
International’);  

SDA v Minister’). 
122 Australian Conservation Foundation v Commonwealth (1980) 146 CLR 493, 530 (Gibbs J) (‘ACF v 

Commonwealth’), cited in Hobart International (n 121) 233 [65] (Gageler and Gleeson JJ). 
123 Kuczborski v Queensland (2014) 254 CLR 51, 106–7 [175]–[178] (Crennan, Kiefel, Gageler and Keane JJ), 

131 [278] (Bell J); Onus v Alcoa of Australia Ltd (1981) 149 CLR 27, 36 (Gibbs CJ), 42 (Stephen J). 
124 SDA v Minister 

MJ Leeming and PG Turner,  (LexisNexis, 
5th ed, 2015) 626 [19-175]. 

125  
126 Ibid. 
127 Winneke (n 93). 
128 Wotton v Queensland 
129 Kirk v Industrial Court (NSW) 

and Bell JJ). 
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Parliamentarians

Two Justices in Combet v Commonwealth130 recognised that a member of Parliament had 
standing to challenge expenditure because their status is recognised in the Constitution131 

Constitution and the laws’.132 In the context of a 
prorogation, the interest of parliamentarians is greater than that of the general public because 

challenge a purported prorogation. 

Electors, advocacy groups and political parties

to establish standing.133

standing requirements.134

of the public ensuring compliance of the executive with the law.135

Houses being representative of ‘the people’136

Conclusion 

A former Clerk of the Senate, James Odgers, said in 1991 that ‘if the practice of prorogation 

137

Miller at a time when administrative 

the prorogation power. 

 

130 (2005) 224 CLR 494 (‘Combet’). 
131 Constitution ss 24, 26, 27, 29–39, 41. 
132 Combet Perrett v A-G (Cth) (2015) 232 FCR 

467, 485 [38]–[39] (Dowsett J); Robinson v South East Queensland Indigenous Regional Council of the 
Aboriginal and Torres Strait Islander Commission (1996) 70 FCR 212, 226 (Drummond J). 

133 ACF v Commonwealth (n 122) 530 (Gibbs J), 539 (Stephen J), 548 (Mason J). 
134 Matthew Groves, ‘The evolution and reform of standing in Australian administrative law’ (2016) 44 Federal 

Law Review 
26(1)  148. 

135 Combet Walton v Scottish Ministers [2013] PTSR 51, 76 [94] (Lord 

136 Constitution ss 7, 24. 
137 James Odgers,  th ed, 

1991) 974. 
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that there is a Miller-like limit on the prorogation power in the Constitution that is justiciable 
in the High Court or the Federal Court. The Prime Minister would exceed their powers if 

where a purported prorogation exceeds those constitutional limits. Thus, it is argued that the 
combination of legal and political checks and balances can ensure that gross misuses can 

138 

138 Thomas G Fleming and Petra Schleiter, ‘Prorogation: comparative context and scope for reform’ (2021) 
74(4) 
Democratizing the Constitution: Reforming Responsible Government
2011). 


