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Getting what you want from administrative law

Ellen Rock* and Greg Weeks†

of public law,1

the ultimate goal a judicial review applicant has in mind. An applicant will seldom be 

match administrative law’s objectives. 

action’.2

number of disputes resolved through other mechanisms, such as tribunals, ombudsmen, 

administrative law to meet applicants’ objectives. However, that contribution is sometimes 

do not know what happens to successful applicants after their win in court.3 

administrative process again ‘according to law’, but that is the best result that most judicial 

4 The 
limits and functions of Australia’s administrative law mechanisms are well-understood, and 

Harlow and Stephen Thomson for their feedback on this article in draft. The usual disclaimer applies.
1 Attorney-General (NSW) v Quin (1990) 170 CLR 1, 35-36 (Brennan J) (‘Quin’). 
2 John Basten, ‘The courts and the executive: a judicial view’ in Greg Weeks and Matthew Groves (eds), 

Administrative Redress In and Out of the Courts (Federation Press, 2019) 44, 45. 
Australian 

Journal of Administrative Law 82. 
Government Liability: Principles and Remedies 

(LexisNexis Australia, 2019) 339. 
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as a whole and where gaps remain. 

Strategic objectives

procedural character of judicial review, which casts a long shadow over the attempt to 

5

but still place an undeniable emphasis on procedure at the expense of substance.6 

powers under which the substance
power. To the extent that a judicial review court’s decision ‘avoids administrative injustice 

error’.7 Emblematic of this position is Australia’s rejection of substantive relief in public law, 
8

legitimate expectation.9

decisions be made (and re-made) according to law, but it is never a mechanism for applicants 

10 when 

judicial review.11 

5 Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of Administrative Action and Government 
Liability (7th ed, Thomson Reuters, 2022) [1.20]; Michael Taggart, ‘The province of administrative law 
determined’ in Taggart (ed), The Province of Administrative Law (Hart Publishing, 1997) 1, 3; Robert S 
French, ‘Administrative law in Australia: themes and values’ in Matthew Groves and HP Lee (eds), Australian 
Administrative Law: Fundamentals, Principles and Doctrines

6 See Carol Harlow and Richard Rawlings, ‘Proceduralism and automation: challenges to the values of 
The Foundations and Future of 

Public Law Law and 
Administration th ed, 2021) ch 2. 

7 Quin (n 1) 35–6 (Brennan J). 
8 See  (1990) 21 FCR 193, 219–22 (Gummow J); Quin 

(n 1) 17–19 (Mason CJ); cf R v Inland Revenue Commissioners; Ex parte Preston [1985] AC 835. 

formalism and pragmatism’ in Matthew Groves and Greg Weeks (eds), Legitimate Expectations in the 
Common Law World
Court on separation of powers grounds: 
Ex Parte Lam
[148] (Callinan J). 

10 Quin (n 1) 35–6 (Brennan J). 
11

curtails that limitation. 
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(a) Transparency:

a function in their own right, in the sense of achieving individual or public awareness. 

footing for the pursuit of further administrative law objectives, including redress. 

(b) Redress: Perhaps the most common desire of administrative law applicants is to 

example, an applicant might seek the reinstatement of their cancelled licence or the 
grant of an entitlement that has been denied to them. Second, a demand for redress 

invalid cancellation of a licence. 

(c) Systemic reform:

place. There are numerous examples of cases in which an individual challenge has 

12 In some cases, 

groups.13

an indirect route, using administrative law tools to build momentum towards future 
reform. 

undesired event14 or having an outlet to vent their anger. There are procedures in place 
which limit the spurious or malicious use of administrative law mechanisms, including costs 

12
outcome tailored to their own circumstances; see, eg, Kioa v West (1985) 159 CLR 550; Minister for 

 (1995) 183 CLR 273.
13 See the examples explored under ‘Reform’ below. 
14

government’ in the context of reforms to tobacco marketing: Andrew D Mitchell and Tania Voon, ‘Someone 
Australian Journal of 

Administrative Law
NAIS v Minister for Immigration and 
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implications,15 the discretion to decline relief16 and exclusion from pursuing further actions.17 

18 The 
above list is therefore not a comprehensive explanation of all possible reasons an applicant 

some of the most important and common objectives of administrative law applicants, and 
serves to highlight the contribution that administrative law makes to those objectives. 

Transparency

19

an end, in the sense that it provides a footing for further steps to be taken in the pursuit 
of administrative justice, including redress.20 In the sections below, we consider various 

Explanation

Access to a statement of reasons has long been recognised as critical to the meaningful 
21 In addition to revealing the presence of 

reviewable errors, an improved understanding of the basis for government decision-making 

decision-making.22

 
 

15 For example, solicitors can be subjected to punitive costs orders for acting in a matter without reasonable 
prospects of success: Legal Profession Uniform Law Application Act 2014 (NSW) s 62, sch 2. 

16 For example, a court can refuse to award relief in judicial review proceedings to an applicant who has acted 
in bad faith (Aronson, Groves and Weeks (n 5) ch 12) and the Ombudsman can decline to investigate where 
a complaint is ‘frivolous or vexatious or was not made in good faith’: Ombudsman Act 1976 (Cth) s 6(1)(b)(i) 
(‘Ombudsman Act’). 

17
legal claims (Vexatious Proceedings Act 2008 (NSW)) or to pursue freedom of information requests 
(Freedom of Information Act 1982 (Cth) ss 89K–89M (‘FOI Act’)). 

18 In judicial review proceedings, the courts have sometimes allowed competitors to establish standing to 
Argos Pty Ltd v Corbell (2014) 254 

CLR 394. 
19 Control of Government Action: Text, Cases and Commentary (LexisNexis, 6th ed, 

2022) 1049. See further Ellen Rock, Measuring Accountability in Public Governance Regimes (Cambridge 

20  5) [11.10]–
[11.20]. 

21 JR Kerr et al, Commonwealth Administrative Review Committee Report
pp 78–9 [266]. 

22
54  403, 417–18. See further  



92 AIAL Forum No 108

administrative law’,23 which can be described as a means of ‘getting things right’ (rather than 
24 25 is in part made 

that it is unreasonable,26

statute.27

so’.28

provided reasons in respect of a decision,29

or aftermath of an ombudsman investigation. The Ombudsman’s investigative powers 
to compel the production of written or oral information from witnesses30

mechanisms discussed in more detail in the following section. What all of this tells us, in 

between the cracks of the legislative schemes that support the provision of reasons, but an 

that can compel the government to explain itself. 

Information

information, whether in the form of government documents or more general evidence about 
what has occurred in a matter of maladministration. Merits and judicial review processes 

before a tribunal31 or court32 in respect of an administrative decision, the processes of each 

23
24 Harlow and Rawlings, Law and Administration (n 6) 549. 
25  (1986) 159 CLR 656, 669–70 (Gibbs CJ). 
26 See, eg, Avon Downs Pty Ltd v Federal Commissioner of Taxation (1949) 78 CLR 353; Klein v Domus Pty 

Ltd (1963) 109 CLR 467; Minister for Immigration and Citizenship v Li (2013) 249 CLR 332. These cases 
can be traced back to the decision of the House of Lords in  [1891] AC 173. 

27
are s 13 of the Administrative Decisions (Judicial Review) Act 1977 (Cth) (‘ADJR Act’) and s 28 of the 
Administrative Appeals Tribunal Act 1975 (Cth) (‘AAT Act’). See also Uniform Civil Procedure Rules 2005 
(NSW) r 59.9; Acts Interpretation Act 1901
decision-making contexts: eg, Corporations Act 2001 (Cth) s 915G. 

28 Aronson, Groves and Weeks (n 
not have been obvious in the absence of a statement of reasons: 
(NSW) [2012] NSWCA 15, [57] (Basten JA). 

29 Ombudsman Act (n 16) s 15(2)(e). 
30 Ibid s 9. 
31 A decision-maker was obliged, after an application for review was made, to lodge with the AAT the reasons 

AAT Act (n 27) s 37. 
32

 Uniform Civil Procedure Rules 2005 (NSW) r 59.7(4). 
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case. However, the most obvious mechanism for an applicant seeking access to documents 
is FOI legislation. The Commonwealth Freedom of Information Act 1982 (‘FOI Act’) provides 

33 That 
‘remarkable reform’34

legislative and executive tinkering with the rules and practice of open government. In its 
35 or, 

36 37 

reasons for seeking access into account in determining whether to release a document.38 In 

39 FOI applications have 
40

time-consuming. For example, one applicant who was refused access to their health records 

41 42 as the Information 

in 2015,43

44 FOI Act 

request. 

33 FOI Act (n 17) s 11. 
34 Australian Journal of 

Administrative Law 259, 259. 
35 The FOI Act

secrets (s 47). 
36 For example, because a document’s release would impact Commonwealth–State relations (ibid s 47B), the 

37
38

dissemination: see, eg,  [2015] AICmr 26 (13 April 2015), [38]. 
39 See, eg, Johnson Tiles Pty Ltd v Esso Australia Ltd (2000) 98 FCR 311. 
40 See, eg, JT International SA v Commonwealth (2012) 250 CLR 1. 
41  [2020] AICmr 25. 
42

Sydney Morning Herald (online, 6 March 2023) <https://www.smh.com.au/politics/federal/

43
(n 2) 25, 38. The previous FOI Commissioner had resigned in December 2014 and his functions were 

44 Massola (n 42). 
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45 or ‘otherwise, 
in all the circumstances, wrong’.46

range of investigative powers, including to require the production of documents and written 
statements,47 to require witnesses to attend and answer questions,48 and to enter premises.49 

50 Other bodies with 
a standing remit to investigate government operations include anti-corruption commissions, 
which are empowered to investigate ‘corrupt conduct’ in various jurisdictions;51 the Auditor-
General, who can audit ‘performance’ in the public sector;52 and Parliament, which has the 
power to call for information and documents from the government.53

54 and there are numerous examples of 

government wrongdoing.55 

depends on the applicable rules governing their operation. For example, it is possible for 

45 Ombudsman Act (n 16) s 15(1)(a)(iii). 
46 Ibid s 15(1)(a)(v). See Greg Weeks, ‘Maladministration: the particular jurisdiction of the ombudsman’ in 

Matthew Groves and Anita Stuhmcke (eds), Ombudsmen in the Modern State (Hart Publishing, 2022) 21, 
24–5. 

47 Ombudsman Act (n 16) s 9(1). 
48 Ibid ss 9(2) and 13. 
49 Ibid s 14. 
50

information so obtained cannot later be used in evidence: ibid s 9(4). Non-compliance is punishable as an 

51 See, eg, Independent Commission Against Corruption Act 1988 (NSW) ss 7–9 (‘ICAC Act’); National Anti-
Corruption Commission Act 2022 (Cth) s 8 (‘NACC Act’). 

52 Auditor-General Act 1997 (Cth) ss 17–18. 
53 See, eg, House of Representatives, House of Representatives Practice, DR Elder and PE Fowler (eds) 

(Parliament of Australia, 7th ed, 2018) 625. 
54 For anti-corruption commissions see, eg, ICAC Act (n 51) ss 21–23; NACC Act

commissions have no coercive power at common law (Clough v Leahy
Royal Commissions Act 1902 (Cth). For the Auditor-General see 

Auditor-General Act 1997

Representatives (n 53) 625. 
55

criminal barrister as a police informant; the Auditor-General’s investigation and report into ‘Sports Rorts’ 

Certain Maritime Incident, ‘A Certain Maritime Incident’ (October 2002). 
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or to an anti-corruption commission.56 Access to other bodies is less direct, with no formal 

of government maladministration.57

In short, the extent to which an individual will have access to documents and evidence 

some administrative law mechanisms, an individual has a leading role in the process that 
facilitates direct access to relevant documents and information (eg, an applicant will obtain 
direct access to material produced within the conduct of tribunal or court proceedings or 

other member of the general public. That is the case for the Ombudsman, for example: an 
individual has no right of access to information obtained during the course of an Ombudsman 
investigation undertaken on their behalf because, as a general rule, investigations are 
undertaken in private58

other members of the public. These investigations are discussed in the following section. 

Publicity

of their involvement with the relevant mechanism (eg, through making an FOI request). 

process, or through the publication of reports. For judicial processes, the default position 
 

 

56 See, eg, Ombudsman Act (n 16) s 7; ICAC Act (n 51) s 10; NACC Act (n 51) s 32. 
57

Four Corners,

Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report, 
17 November 2017). 

58 Ombudsman Act (n 16) s 8(2). 
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seen to be done.59 Other than in the most exceptional circumstances,60 court and tribunal 
proceedings take place in public, allowing the public and the media to hear evidence and 

61 To similar 

62 However, 

63 and, for some mechanisms, public hearings 

Corruption (‘ICAC’) and the Commonwealth National Anti-Corruption Commission (‘NACC’) 

the public interest,64 whereas the NACC must hold hearings in private unless ‘exceptional 
65

uncovered. 

maladministration. Again, for courts and tribunals, the publication of reasons is routine, 

66

Administrative Appeals Tribunal (‘AAT’) are not published, which meant that important 

made.67

59 R v Sussex Justices; Ex parte McCarthy [1924] 1 KB 256, 259. See Rock, Measuring Accountability (n 19) 
143–4, 168–9. 

60 For example, where publication of proceedings would prejudice the fairness of a trial: Scott v Scott [1913] 
AAT Act (n 27) s 35. 

61 Matthews v SPI 
Electricity Pty Ltd (2013) 39 VR 287; Kamasaee v Commonwealth (No 9) (Live streaming ruling) [2017] VSC 
171. 

62 See, eg, Parliament of Australia, Select Committee for an inquiry into a certain maritime incident: Public 
hearings and transcripts

63 Ombudsman Act (n 16) s 8(2). 
64 ICAC Act (n 51) s 31. 
65 NACC Act (n 51) s 73. 
66

Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 278–9 (McHugh JA); or ‘an inherent aspect 
of the exercise of judicial power’: Minister for Immigration, Citizenship, Migrant Services and Multicultural 

 (2021) 272 CLR 329 [22] (Steward J). 
67

Insurance Scheme, Parliament of Australia, Inquiry into General Issues Around the Implementation and 
Performance of the NDIS 
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Ombudsmen,68 anti-corruption commissions,69 70 Auditors-General71 and 

examples of such reports which expose maladministration.72 The reach of these reporting 
powers is dependent on both the applicable legal framework and the practical approach 

it is in the public interest to do so.73 Further, the Ombudsman exercises the power to report 
74

Redress

executive power and the extent to which individuals must interact with bureaucratic regimes, 

and non-economic harm. Errors in the cancellation or grant of visas, licences, approvals, 

decision was in place. 

Altering outcomes

Minister for Immigration and 
Citizenship v SZGUR75

him a protection visa, but with obtaining permission to remain in Australia; the children in the 
Sharma litigation76

took their welfare into account, but with halting the approval of a new coal mine; and in 
Green v Daniels77

 
 
 

68 Ombudsman Act (n 16) s 15. 
69 See, eg, NACC Act (n 51) ss 149, 156. 
70 Subject to limitations, eg, Royal Commissions Act 1902 (Cth) s 6OJ.
71 Auditor-General Act 1997 (Cth) s 18(2). 
72

Certain Maritime Incident, ‘A Certain Maritime Incident’ (October 2002). 
73 NACC Act (n 51) ss 149, 156. 
74

reports in respect of those investigations: Rock, Measuring Accountability (n 19) 201. 
75 (2011) 241 CLR 594 (‘SZGUR’). 
76 In Sharma v Minister for Environment (2021) 391 ALR 1 (FCA), Bromberg J indicated that the relevant 

in negligence rather than judicial review, and was overturned on appeal: Minister for Environment v Sharma 
(2022) 291 FCR 311 (FCAFC). 

77 (1977) 13 ALR 1. 
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refusal decision to stand;78

expansion after taking into account the welfare of the children;79 and Ms Green’s welfare 

80

when a matter is reconsidered according to law;81

to remain in Australia following the determination of their celebrated procedural fairness 
case.82

the stage for a favourable second exercise of administrative discretion on the merits, this is 
83 

The fundamental truth that Australian judicial review doctrine is unconcerned with the 

to cancel, while the second applicant sought to obtain a licence but has been refused. The 

of these two applicants; the former will see their licence restored, but the latter will be left 

adverse decision. A writ of mandamus requires a decision-maker to re-exercise their power 

84 Replacing an unlawful decision-making process with a lawful one will 

applicant in the example above has ‘won’ through a successful judicial review application 
is the chance of a better outcome. Judicial review’s remedies are not designed to achieve  
 

78

High Court: SZGUR (n 75).
79

Conservation Act 1999’ (EPBC No 2016/7649, 16 September 2021) [163]. 
80

Green v 
Daniels The Oxford Companion to the High 
Court of Australia

81
82 Kioa v West (n 12). 
83

99 and nn 92 and 93 below. 
84

limited: Commissioner of State Revenue (Vic) v Royal Insurance Australia Ltd (1994) 182 CLR 51; SAS 
Trustee Corporation v Woollard (2014) 86 NSWLR 367, 391 [108] (Basten JA). See Aronson, Groves and 
Weeks (n 5) [16.90], [16.110]. 
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85 

the form of an altered outcome.86 The regular injunctions against courts curing administrative 
injustice make more sense once account is taken of the existence of tribunals, and it is no 

Attorney General 
(NSW) v Quin (‘Quin

87 The unspoken 
part88 of his judgment in Quin is that a tribunal can do what is forbidden to courts and ‘form 
its own judgment of what is the correct or preferable decision in the circumstances of the 
particular case as revealed in the material before [it]’.89

an applicant scope to seek redress in the form of a varied or substitute outcome90 reached 
on the best and most current information.91

92

93 

In practice, the percentage of cases in which the AAT disagrees with the decision under review 
94 for example, the 

85
86 The most important of these bodies at the Commonwealth level is the Administrative Appeals Tribunal 

(‘AAT’). On 16 December 2022, the Commonwealth Government announced that it would abolish the AAT 

rise and fall of the Administrative Appeals Tribunal’ (2023) 97 Australian Law Journal

Social Security (Administration) 
Act 1999

87 Quin (n 1) 35–6 (Brennan J). 
88 Sydney Law Review 1. 
89  (1979) 2 ALD 634, 636. See also Drake v 

 (1979) 2 ALD 60, 68; Shi v Migration Agents Registration Authority 
(2008) 235 CLR 286, 327 [140]. 

90 AAT Act
to the original decision-maker. 

91 Freeman v Department of Social Security (1988) 15 
ALD 671. 

92 

93
Minister for Immigration, Citizenship, Migrant Services and 

 (2020) 171 ALD 608; discussed in M Groves and G Weeks, ‘Ministerial 
adherence to the law’ (2020) 27 Australian Journal of Administrative Law 187; Aronson, Groves and Weeks 
(n 5) [12.60]. 

94
of Tribunal Caseload Report, August 2023) <https://www.aat.gov.au/AAT/media/AAT/Files/Statistics/AAT-
Whole-of-Tribunal-Statistics-2022-23.pdf>. 
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95 Thus, the Ombudsman 

been denied, or to cancel or reduce a debt that has been raised. The Ombudsman can 
also make more elastic recommendations to work around strictures that have produced 

96 While unenforceable, 
97 between 2019 and 

98 

to matters of individual grievance, but these statistics reveal that the Ombudsman has clear 

99

100 To summarise, an applicant who seeks 

Repair of harm

decision.101

invalid administrative order,102

95 Ombudsman Act (n 16) s 15(2). 
96 For example, the Ombudsman might recommend the use of ‘exceptional circumstances’ provisions to 

Making 
Things Right: Department of Education and Training, Compensation for Errors Made by Contracted Service 
Providers (Report No 1, March 2015) 9. 

97 See Rock, Measuring Accountability (n 19) 201–2. 
98

2022) 2. 
99  (2012) 70 AIAL Forum 

branch of government’ (2004) 78 Australian Law Journal 724. 
100

 (online 
19 August 2022) <https://www.abc.net.au/news/2022-08-19/bill-shorten-intervenes-to-end-ndia-funding-
dispute/101346254>. 

101
102 Ruddock v Taylor (2005) 222 CLR 612. 
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business if their licence is cancelled,103 or have their commercial activities restricted.104 In 

outcome cannot ‘unring’ some bells; the individual will still have been imprisoned, lost 

105 
‘the mere invalidation of an administrative decision does not provide a cause of action or a 
basis for an award of damages’.106

107 

as a result of government action taken in excess of power. In Australia, at least, there have 

consequence of the unlawful, intentional and positive acts of another’,108 but it met with little 
favour from either academics109 or judges.110

111 An 

their goal of obtaining compensation, either as a precursor to a claim in tort,112 or in the form 
of a collateral attack.113 

 

103 Jadwan Pty Ltd v Secretary, Department of Health and Aged Care (2003) 145 FCR 1. 
104 Northern Territory v Mengel (1995) 185 CLR 307 (‘Mengel’); Jain v Trent Strategic Health Authority [2009] 

AC 853. 
105

Ainsworth v Criminal Justice Commission (1992) 175 CLR 564. 
106  (1991) 31 FCR 29, 41. The courts 

under the ADJR Act (n 27) to allow for the making of a compensation order: Park v Minister for Immigration 
 (1988) 14 ALD 787, 789–90. 

107
Australia’s resistant legal landscape’ (2018) 41(4) UNSW Law Journal 1159. 

108 
Mengel (n 104) 336. 

109 See GP Barton, ‘Damages in administrative law’ in Judicial Review of Administrative Action in the 1980s: 
Problems and Prospects

110 Kitano v Commonwealth (1974) 129 CLR 151, 174–5; Dunlop v Woollahra Municipal Council [1982] AC 158, 
170–1; Lonrho Ltd v Shell Petroleum Co Ltd
in Mengel (n 104). 

111
112

imprisonment in judicial review proceedings (Re Patterson; Ex parte Taylor (2001) 207 CLR 391) before 
seeking damages in a false imprisonment claim (Ruddock v Taylor

113 Australian Law 
Journal 381, 384–6. 
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decision-making through alternative means. As discussed above, ombudsmen have 

such consequential harm. For example, on the back of the failed ‘Robodebt’ scheme, the 

debt before the AAT, Services Australia refused to provide refunds on the basis that it could 

Ombudsman recommended that Services Australia take steps to issue those refunds as 
soon as possible,114 and almost all refunds were then processed in the following eight-month 
period.115 

116

117 Given 

based on the existence of a legal right.118

address loss (including legal proceedings).119 An individual can approach the government 

recommend 
order

the alteration of an unfavourable decision, or the application of private law, ex gratia redress 

in the events which unfolded in the wake of the second, and this time lawful, refusal of 
120 Ms Green was one of a group of school-leavers to 

114 Commonwealth Ombudsman, ‘Services Australia’s Income Compliance Program’ (Report No 2, April 2021), 
recommendation 4. 

115
116
117 See ibid 289; Sarah Lim, Nathalie Ng and Greg Weeks, ‘Government schemes for extra-judicial 

compensation: an assessment’ (2020) 100 AIAL Forum 79, 79. 
118

119
administration’ (Resource Management Guide No 409, November 2018) [19]; Department of Finance 

120 See n 80. 



AIAL Forum No 108 103

121

Reform

Successful challenges to government action are capable of promoting improvements and 

responsible for making future decisions.122

unconnected to the purpose for which an applicant sought review of a decision.123 However, 

the boundaries of their own case,124 and for some applicants, the choice to bring proceedings 

groups concerned with environmental and climate change concerns, human rights, racial 

Strategic and public interest litigation has long been utilised for the purpose of furthering 
agendas such as these.125

adjudication of legal claims as a valid forum to push for social and political change126 and the 
127 There 

of legal claims can further these purposes,128 public law judicial and merits review claims 

121 Green v Daniels’ (n 80). 
122
123 See, eg,  (2010) 243 CLR 319, in which the High Court 

124  [2014] NSWCA 105 is an example of 
a case involving mixed motives, with residents seeking to challenge a mine approval for a range of reasons, 

environment. 
125 Pressure Through Law 

(Routledge, 1992); Carol Harlow, ‘Public law and popular justice’ (2002) 65 Modern Law Review 1; Michael 
Civil Justice Quarterly 407; Scott 

Calnan, ‘Class actions and human rights litigation in Australia: realising the potential’ (2022) 37 Law In 
Context 117. 

126 See, eg, , 347 US 483 (1954), in which the National Association for the 
Advancement of Colored People commenced a series of claims of constitutional violations against education 
authorities with the long-term objective of achieving desegregation. For an overview of this litigation and its 
aftermath see JT Patterson,  

127 Harlow and Rawlings, Pressure Through Law (n 125). Note however the disquiet about those developments 
expressed in Harlow, ‘Public law and popular justice’ (n 125) 2. 

128

Konneh v New South Wales [2013] NSWSC 1423; Jenkings v Northern 
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have featured in ongoing campaigns on issues such as protection of the environment,129 
climate change,130 animal rights,131 132

pushback against restrictions and mandates in the context of the COVID-19 pandemic.133 

or emotional concern’,134 but there is no suggestion of either judicial or legislative willingness 
to move towards a regime of ‘open standing’. Unless a campaign group can demonstrate 
an acceptable connection to the matter in hand, its functions will be limited to supporting 

135 

Those who seek to use judicial review and other legal mechanisms in these kinds of contexts 
136

political dialogue. The use of legal challenges to build ‘momentum’ on other objectives, 
137 

138 The legal merits  
 
 
 

Territory [2017] FCA 1263; Kamasaee v Commonwealth [2017] VSC 537;  (2018) 
265 FCR 600); in the context of environmental matters (eg, Minister for Environment v Sharma (n 76)); and 

Prygodicz v Commonwealth [2020] FCA 1516). 
129

 (Cth)’ 
(2017) 39(1) Sydney Law Review 85. 

130
taken into account climate change implications: Greenpeace Australia Ltd v Redbank Power Pty Ltd (1994) 
86 LGERA 143; Environment Centre Northern Territory v Minister for Resources and Water [2021] FCA 

climate change litigation in Australia’ (2017) 41 Melbourne University Law Review 793. 
131 See, eg,  (2014) 228 FCR 35. 
132 See, eg,  (1993) 45 FCR 384 

ARJ17 v 
 (2017) 250 FCR 446 (representative proceedings challenging 

Ruddock v Vadarlis (2001) 110 FCR 

133 See, eg, Loielo v Giles (2020) 63 VR 1. 
134 Australian Conservation Foundation Inc v Commonwealth (1980) 146 CLR 493, 530; Onus v Alcoa of 

Australia Ltd (1981) 149 CLR 27; North Coast Environment Council Inc v Minister for Resources (1994) 55 
FCR 492, 512–13. 

135 For example, as a friend of the court: see, eg, Levy v Victoria (1997) 189 CLR 579, 604–5 (Brennan CJ). 
136 For an overview see Ramsden and Gledhill (n 125) 414–16. 
137 Ibid 415. 
138 Hicks v Ruddock (2007) 156 FCR 574. 
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of that application were not strong and were never destined to survive the application of  

the government’s strike-out application. However, the decision increased pressure on the 

he was repatriated soon afterwards demonstrates the success of pursuing that objective as 
he did.139 

the potential risks arising from increasing resort to judicial processes for such purposes: 

140 

Irrespective of what we think of the desirability of reform-driven litigation, we note that there 
are also clear limits to its utility

141 which extends to ‘tackl[ing] the 
142 This function 

143 and 
144

adversarial one.145

 

139 See Aronson, Groves and Weeks (n 5) [17.100]. 
140 Harlow, ‘Public law and popular justice’ (n 125) 2. 
141 Harlow and Rawlings, Law and Administration

ombudsman remedies and competition with judicial review’ in Groves and Stuhmcke (eds) (n 46) 41, 41. 
142

Launceston, 16–17 October 2014). 
143 Ombudsman Act 

144

145 See, eg, Greg Weeks, Soft Law and Public Authorities: Remedies and Reform (Hart Publishing, 2016) 
238–42; Harlow and Rawlings, Law and Administration (n 6) 555; Rock, Measuring Accountability (n 19) 
201–2. 
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relation to the Robodebt debacle,146 147 
148 

education strategies and recommending updates to laws, practices and procedures,149 

the implementation of FOI regimes.150

maladministration, commissioners have made important recommendations for improving 
151

which government departments roll out projects and programs,152 government preparedness 
and responses to natural disasters,153 and government debt collection in the aftermath of the 

154 

155 

funding,156

forced to curtail their investigative functions in light of decreased resources.157 There are 

mechanisms that would otherwise have contributed to reform-oriented objectives in the 

146 Commonwealth Ombudsman, 
 

(Report, April 2017). 
147 Commonwealth Ombudsman, Christmas Island Immigration Detention Facilities: Report on the 

October 2008 to September 2010
148 Commonwealth Ombudsman, Inquiry into the Circumstances of the Vivian Alvarez Matter: Report under the 

Ombudsman Act 1976 (Report, September 2005); Commonwealth Ombudsman, Department of Immigration 
Migration Act 1958 as it Applies to Long-Term 

Residents
149 See, eg, ICAC Act (n 51) s 13(1)(e)–(j). 
150 FOI Act (n 17) ss 69, 88; Government Information (Information Commissioner) Act 2009 (NSW) pt 3. 
151 Royal Commission into Aboriginal Deaths in Custody (Final Report, April 1991). 
152 Report of the Royal Commission into the Home Insulation Program (Final Report, 2014) 299–319. 
153 
154 Royal Commission into the Robodebt Scheme
155

Ombudsman’s apparent independence’ (2013) 21 Australian Journal of Administrative Law 27. 
156

Auditor-General’s budget in the aftermath of the ‘Sports Rorts’ investigation: Paul Karp, ‘Coalition accused 
The Guardian (online, 8 October 2020) <https://www.

budget-cut>. 
157 See, eg, comments in Independent Commission Against Corruption (NSW) (‘NSW ICAC’), Annual Report: 

2016–17 (Report, October 2017) 25. In relation to the Commonwealth Ombudsman, see, eg, Elliot (n 155) 
27. 
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administrative law space.158

achieve meaningful reform is dependent on the willingness of government to embrace 
and commit to recommendations that are made. There are examples of positive outcomes 

159 However, 

reports is a clear example of these limitations.160 Governments often avoid a comprehensive 

to avoid criticism, charging a task force with implementation without giving it the powers 
161 Without 

162

towards meaningful reform. 

163 However 

or information about the issue of concern. 

Conclusion

158 See, eg, the defunding of the Administrative Review Council (‘ARC’): Australian Government, 
Measures: 2015–16 (Budget Paper No 2, 2015) 65. The ARC was established under the AAT Act (n 27) pt V, 

Ian David Francis Callinan QC AC, Statutory Review of the Tribunals Amalgamation Act 2015 (Law Council 
of Australia, 2018) 25 [109]–[112]. 

159

 

160
recommendations’ (2016) 8  24. 

161 S Prasser, Royal Commissions and Public Inquiries in Australia
Rock and Weeks (n 4) 282–3. 

162
163 See, eg, Ombudsman Act (n 16) s 7; ICAC Act (n 51) s 10; FOI Act (n 17) s 70. 
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Administrative Decisions (Judicial 
Review) Act 1977
validated in a public forum, and be restored to their previous position when the decision is 

Amongst the arguments we have drawn throughout this article, we highlight two points in 

administrative law mechanism. For instance, the acknowledged purpose of judicial review 
is to patrol the legal boundaries of public power; its jurisdictional criteria, grounds of review 
and remedies are all adapted to that purpose. However, from a strategic perspective, judicial 
review can, and does, do a number of other things. In certain cases judicial review remedies 

despite the absence of a common law right to reasons; the prospect of a decision being 

with reasons,164

consideration applies to the other mechanisms we have discussed. 

independent mechanisms. Adopting that perspective highlights the comparative practical 

165

166 

towards redress via other legal mechanisms; and a complaint to an ombudsman about an 

164 See cases cited at n 26 above. 
165 See Rock, Measuring Accountability (n 19) ch 9. 
166 For further discussion of this concept, see ibid ch 10. 


