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Jurisdictional error: history and some recent cases

Philip Walker* 

The impact of the decision in  
(‘Hossain’)1 and subsequent decisions on jurisdictional error indicates that statutes are 

2), neither 

Jurisdictional error 

3 
Since the 13th

courts are implementing the will of Parliament. Parliament has imposed a jurisdictional limit 
and the courts are enforcing it.4 

Privative clauses and avoidance of invalidity 

error results in a decision being invalid.5 Parliament can permit errors to be made while still 
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1 (2018) 264 CLR 123 (‘Hossain’). 
2 See, eg, the comments of Edelman J in  (2022) 96 ALJR 737, 765 [23] 

(‘Nathanson’). 
3 Hossain (n 1) 132–3 [23]–[24];  (2021) 273 CLR 

506, 520 [29] (‘MZAPC’). 
4 See Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147, 195 (Lord Pearce) (‘Anisminic’). 
5  (1998) 194 CLR 355. 
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case that it remains valid until altered on appeal. If that were not the case and it was void, 
those detaining the applicant would be liable for false imprisonment. 

privative clauses. Is a legal error one within jurisdiction which might be made without invalidating 
the ultimate decision or does it constitute a decision made outside the jurisdiction granted to 

because, absent power, there was no ‘decision’ to protect at all. The UK Parliament, being 

be of limited operation. 

In the face of a privative clause, Anisminic Ltd v Foreign Compensation Commission 
(‘Anisminic’)6 moved the line between jurisdictional error and non-jurisdictional error of law 

Craig v South 
Australia (‘Craig’),7 which held that a tribunal acts outside its jurisdiction if it: 

(b) asks itself a wrong question; 

(c) ignores relevant material; 

(d) relies on irrelevant material; or 

Australian courts must maintain a distinction between jurisdictional and non-jurisdictional 
error for constitutional reasons. Despite this, the occasions on which jurisdictional error 

Anisminic, Lord Reid said that 
8 so the consequences 

Anisminic and Craig

 
predisposition.9

does, to some, confer a sense of intellectual rectitude. 

6 Anisminic (n 4). 

8 Anisminic (n 4) 171B–C. See also Hossain (n 1) 133 [24]. 
9 For a recent decision where the NSW Court of Appeal held 4:1 that a decision not to impose an ‘intensive 

correction order’ was not jurisdictional and the High Court held 4:3 that it was, see Stanley v DPP (NSW) 

the entire sentence under which the defendant had been imprisoned. 
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Nonetheless, for the most part, the determination of whether a decision was made within 

extended forms of jurisdictional error which arose after Anisminic and Craig. Some cases 

exceeded. Was a procedure followed, for example? 

‘jurisdictional fact’. In these cases, jurisdiction depended upon the existence of a particular 

as to enliven the jurisdiction of a lower court or tribunal.10 

a geographic area? Is the value of the subject matter under a certain sum? Was there a 

origins in the statute and direct attention to the same issues in each case. 

itself. 

Materiality

The High Court said in  (‘MZAPC’)11 

12 Thus, the facts required to be found to 

facts to be found before relief is granted for jurisdictional error. This requirement was not so  
 
 
 

10  (1938) 59 CLR 369, 391; 
Development Assessment Commission (2000) 199 CLR 135. 

11 MZAPC (n 3). 
12 Ibid 524 [38]. 
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much of the outcome of the construction of a particular statute as it was of a construction 
imposed by the Court on all statutes. In Hossain Kiefel CJ, Gageler and Keane JJ stated that 

13 

In MZAPC Kiefel CJ, Gageler, Keane and Gleeson JJ stated that the limits of decision-making 
14 

Hossain, Kiefel CJ, Gageler and Keane JJ enunciated 

15 

Despite this, the High Court has said that the applicant bears the onus of proof to establish 
16

17 

In  (‘SZMTA’),18 Nettle and Gordon JJ 
in dissent said that a person was entitled to expect a decision to be made in accordance with 

In ,19 Gordon J again in dissent said that there were 

20 

‘thus far and no further’.21 It is against this background that it should be remembered that 

13 Hossain (n 1) 134 [29]. 
14 MZAPC (n 3) 521 [30]. 
15 Ibid 521 [31], quoting Hossain (n 1) 134 [29]. 
16  (2019) 264 CLR 421, 445 [46]–[47] (‘SZMTA’). 
17 Ibid 458–60 [90]–[95] (Nettle and Gordon JJ); Nathanson (n 2) 757 [84]–[85] (Gordon J), 759–60 [93]–[98] 

and 76–5 [121]–[127] (Edelman J). 
18 SZMTA (n 16) 458–60 [90]–[95]. 
19 Nathanson (n 2). 
20 Ibid 755 [76]–[78], 758 [86]. 
21 SZMTA (n 16) 445 [46]–[47]. 
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error. The majorities in Hossain and MZAPC imposed it as an additional requirement upon 

practical outcome if not in express form. 

The expressed will of Parliament has become: ‘thus far but an indeterminate amount further 

Onus of proof, evidence and materiality

SZMTA the High Court said 

reference to what can be expected to occur in the course of the regular administration of the 
Act’.22

23

24 

Does this contemplate parties leading evidence to establish and rebut a counterfactual? If 

justice, was considered MZAPC the High Court upheld a decision on 
the basis that the impugned evidence was not taken into account. 

However, in Nathanson, the Court held that in a breach of procedural fairness case, 

nature of the additional evidence or submissions which would be put to the tribunal. It was 

these statements it was unsurprising that Gageler J said that establishing the threshold of 
.25 

Nathanson he said that the presentation 
MZAPC had required to be done. 

He stated that the evidence required in a natural justice case to prove the counterfactual 
was ‘almost nothing’,26

speculating that 
but for the denial of procedural fairness there might have been things that he or his wife might have said at 
the hearing that might have assisted his case in a manner that might 27 

22 SZMTA (n 16) 445 [46]–[47]. 
23 MZAPC (n 3) 524 [38]. 
24 Ibid 529 [52]. 
25 Nathanson (n 2) 750 [46]–[47], 752 [55]. 
26 Ibid 759 [93]. 
27 Ibid (emphasis in original); see also 761 [105]. 
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Criticism of materiality test

 
(‘Nahi’)28 is an example of that. In that case, t
that the cancellation of his visa would have on the welfare of his children. The Full Court of 
the Federal Court determined the case on other grounds. It nevertheless entertained this 

the applicant’s visa and his deportation on the welfare of the applicant’s children to answer 
29 

If the court is not to engage in the merits of a decision it must limit itself to forecasting what 
decision the decision-maker might have made. In a case about the natural justice hearing 

indication of what the evidence was to be led to assess whether it would have made a 

the applicant would have led or about what submission the applicant would have made, it 

This is what happened in Star Training Academy Pty Ltd v Commissioner of Police (NSW).30 
The applicant led evidence of what it would have done had the respondent accorded it 
procedural fairness. The decision-maker was called. Under cross-examination she admitted 
that she might have changed her decision if there had been other evidence but that she 

Justice N Adams found for the applicant. In doing so, her Honour expressed her reservations 
about evidence being led in the manner that it had but acknowledged that the decisions 

questions of credit.31 

administration of the Act’.32

decision could have changed. 

28 [2022] FCAFC 29. 
29 See also  [2022] 

FCAFC 188. 
30 [2023] NSWSC 153. 
31 See ibid [186]–[201]. 
32 SZMTA (n 16) 445 [47]. 
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It should also be noted that there are cases where private bodies are authorised to make 
decisions with legal consequences. Adjudicators who act under the 
(Security of Payments) Acts are also subject to review for jurisdictional error.33 

attempt to rein in the width of jurisdictional error as a result of decisions like Craig. It can be 
said that in a case like Hossain, the doctrine has its attractions. In that case, the applicant 
was refused a visa because he applied outside a time limit and because he failed a public 

on the public interest ground. 

In Hossain

public interest ground. In all events, not all factual scenarios are as clear as Hossain. 

invalidated that lies behind the statement of Kiefel CJ, Gageler and Keane JJ in Hossain 
34 Later in 

SZMTA Bell, Gageler and Keane JJ spoke of breaches of the rules of procedural fairness 
needing to give rise to ‘practical injustice’ to constitute jurisdictional error.35 

Conclusion on materiality test

33 Ceerose Pty Ltd v A-Civil Aust Pty Ltd (No 2) [2023] NSWSC 345. 
34 Hossain (n 1) 134 [28]. 
35 SZMTA (n 16) 443 [38]. 


