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Recent developments

Anne Thomas

Appointments to the High Court of Australia

The Government has announced the appointment of Justice Stephen Gageler AC as the 14th 
Chief Justice of the High Court of Australia. Justice Gageler will commence as Chief Justice 
on 6 November 2023 upon the retirement of Chief Justice Susan Kiefel AC. 

Justice Gageler has served on the High Court since 2012. Prior to this, he was the 
Commonwealth Solicitor-General. 

The Government has also announced the appointment of Justice Robert Beech-Jones to the 

of Justice Gageler as Chief Justice, and will also commence on 6 November 2023. 

Justice Beech-Jones has served on the Supreme Court of New South Wales since 2012. In 
2021 he was appointed Chief Judge of the Common Law Division of the Supreme Court of 
New South Wales and a Judge of Appeal. 

We congratulate Justice Gageler and Justice Beech-Jones on their appointments. 

<https://ministers.ag.gov.au/media-centre/appointments-high-court-australia-22-08-2023> 

Independent Review of the National Legal Assistance Partnership — consultation open

arrangements for the legal assistance sector. 

The current NLAP is a $2.4 billion agreement between the Commonwealth and state and 

in Australia. 

Legal Centres, and Aboriginal and Torres Strait Islander Legal Services. 

conduct an independent and transparent review into how future arrangements could better 
provide access to justice for all who need it. 

The Issues Paper summarises current legal assistance funding and invites discussion to 
inform potential future funding agreements. The Paper highlights the reviewer’s particular 
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assistance for Aboriginal and Torres Strait Islander peoples. 

funding arrangements for legal assistance. 

The Issues Paper is available on the Review’s website at <https://nlapreview.com.au/the-
independent-review-of-the-nlap>. 

Submissions in response to the Issues Paper close on 27 October 2023. 

<https://ministers.ag.gov.au/media-centre/independent-review-national-legal-assistance-
partnership-consultation-open-18-08-2023> 

Government taking decisive action in response to PwC tax leaks scandal

The Australian Government has announced a package of reforms to prevent tax adviser 
misconduct. 

again. 

• 

• increasing the powers of our regulators 

• 

wake of the PwC tax leaks scandal, including: 

• new legislation to strengthen the Tax Practitioners Board introduced to Parliament earlier 

• a $30 million funding boost for the Tax Practitioners Board to increase compliance 
activities in the October 2022–23 Budget 
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• 

<https://ministers.ag.gov.au/media-centre/government-taking-decisive-action-response-
pwc-tax-leaks-scandal-06-08-2023> 

Final Report of the Royal Commission into the Robodebt Scheme

both human and economic terms’ (page xxix, ‘Overview of Robodebt’). 

 
report>. 

scheme-07-07-2023> 

Appointment of Sex Discrimination Commissioner of the Australian Human Rights 
Commission

Australian Human Rights Commission. 

all other protected attributes in the Sex Discrimination Act 1984 (Cth). 

Respect@Work: 
Sexual Harassment National Inquiry Report (2020). 

 September 2023. 

<https://ministers.ag.gov.au/media-centre/appointment-sex-discrimination-commissioner-
australian-human-rights-commission-06-07-2023>
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Commencement of the National Anti-Corruption Commission

operations. The NACC is established under the National Anti-Corruption Commission Act 
2022 (Cth) (‘NACC Act’).

The NACC: 

• 

of all government entities and government contractors; 

• operates independent of government, with discretion to commence inquiries on its own 

• 
Commission to provide information about its work; and an independent Inspector who 
will investigate corruption issues and complaints about the NACC, and look at how the 
NACC uses its powers; 

• 
before or after its establishment; 

• has the power to hold public hearings in exceptional circumstances and where it is in the 
public interest to do so; 

• 

Commonwealth Director of Public Prosecutions; and 

• 

The NACC Act also provides strong protections for whistleblowers and exemptions for 

The inaugural Commissioner of the NACC is the Hon Paul Brereton AM RFD SC. Ms 

appointed the Inspector of the NACC. 

<https://www.nacc.gov.au/news-and-media/update-reports-and-assessment-15-Aug-2023>. 

<https://ministers.ag.gov.au/media-centre/commencement-national-anti-corruption-
commission-30-06-2023> 
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President of the Australian Law Reform Commission

The Honourable Justice Mordecai Bromberg has been appointed President of the Australian 

President of the ALRC and will continue as a part-time Commissioner. 

Justice Bromberg has been a judge of the Federal Court of Australia since 2009. In 2005 

We congratulate Justice Bromberg on his appointment. 

<https://ministers.ag.gov.au/media-centre/president-australian-law-reform-commission 
-20-06-2023> 

Public interest disclosure reform

The Public Interest Disclosure Amendment (Review) Act 2023 (Cth) passed Parliament and 

whistleblowers and witnesses through expanding the immunities and scope of the public 
interest disclosure scheme to those who ‘could make’ a disclosure. 

corruption, which makes the scheme easier for agencies to administer. 

This Act implements 21 of the 33 recommendations of the 2016 Review of the Public Interest 
Disclosure Act
reports. 

Following passage of the Act, the Australian Government has commenced consultations 
on a second stage of reforms. This will involve redrafting the Public Interest Disclosure Act 
2013
accessible protections to public sector whistleblowers. 
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More information about the Act and its passage can be accessed at  
 

Result?bId=r6958>. 

<https://ministers.ag.gov.au/media-centre/public-interest-disclosure-reform-15-06-2023> 

Appointments to the Copyright Tribunal of Australia

Copyright 
Act 1968

specialist expertise to assist the Tribunal in determining disputes. 

australia-08-06-2023> 

Appointments to the National Native Title Tribunal

The Government has announced the appointments of Mr Kevin Smith as President, and Ms 
Katie Stride as Registrar, to the National Native Title Tribunal. 

Mr Smith has replaced the outgoing President, the Hon John Dowsett AM KC. Mr Smith’s 

appointment commenced on 7 August 2023. 

We congratulate Mr Smith and Ms Stride on their appointments. 

<https://ministers.ag.gov.au/media-centre/appointments-national-native-title-
tribunal-08-06-2023> 

Administrative Appeals Tribunal appointments and reform process

Tribunal (‘AAT’). 
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Appointments to the AAT

Justice Kennett was also appointed to the Federal Court of Australia in 2022. Prior to that 
appointment, Justice Kennett had an extensive career in the Australian Public Service,  
including as Counsel Assisting the Solicitor-General of the Commonwealth, before being 
called to the NSW Bar in 1998. He was appointed Senior Counsel in 2010. 

Justices Hespe and Kennett bring extensive experience and expertise across a range of 

jurisdiction. 

We congratulate Justices Hespe and Kennett on their appointments. 

Short-term reappointments to the AAT

Deputy Presidents

• Ms Jan Redfern PSM

• 

Members

• Mr David Barker

• Mr Michael Biviano

• Mr Peter Booth

• Mr Michael Bradford

• 
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• Ms Nicole Burns

• Ms Justine Clarke

• 

• Mr Damian Creedon

• 

• Ms Nicola Findson

• Ms Tania Flood

• Ms Margaret Forrest

• Mr Nicholas Gaudion

• Mr Peter Haag

• Ms Linda Holub

• Ms Noelle Hossen

• Ms Penelope Hunter

• Ms Christine Kannis

• Mr Roger Maguire

• Ms Deborah Mitchell

• Mr Peter Newton SC

• Professor Julie Quinlivan

• Ms Tamara Quinn

• Mr Frank Russo

• 

• Mr David Thompson

• Mr Ian Thompson
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• Mr Dominic Triaca

• Mr Peter Vlahos

• 

• Mr Paul Windsor

We congratulate the above on their appointments. 

Reform process

The Government is continuing work to develop legislation to establish a new federal 

The recent consultation process received 120 formal submissions and 287 short-form 
responses to the public issues paper. 

These submissions, together with contributions from stakeholders at events held during the 

<https://ministers.ag.gov.au/media-centre/administrative-appeals-tribunal-appointments-
and-reform-process-02-06-2023> 

Justice Emilios Kyrou AO appointed Judge of the Federal Court and President of the 
Administrative Appeals Tribunal

and as President of the Administrative Appeals Tribunal (‘AAT’). 

On 16 December 2022, the Australian Government announced it would replace the AAT with 

established, for the remainder of the term of the appointment. 
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has been a Judge of the Victorian Court of Appeal. 

and his appointment as AAT President commenced on 9 June 2023. 

<https://ministers.ag.gov.au/media-centre/president-administrative-appeals-tribunal-24-05-2023>

Kristina Stern SC appointed as a Judge of Appeal of the Supreme Court of NSW

Stern SC as Judge of Appeal of the Supreme Court of NSW. 

Supreme Court.’ 

She is chair of the NSW Bar Association Inquests and Inquiries Committee and has appeared 
at numerous inquests and inquiries. 

Dr Stern has replaced Justice Paul Brereton who now leads Australia’s new National Anti-
Corruption Commission. 

We congratulate Dr Stern on her appointment. 

<https://dcj.nsw.gov.au/news-and-media/media-releases/2023/kristina-stern-sc-appointed-
as-a-judge-of-appeal-of-the-supreme-.html> 

Bolstering Australia’s national privacy and FOI regulator
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In light of the recent resignation of Mr Leo Hardiman PSM KC as Freedom of Information 
Commissioner, the Government has appointed Ms Toni Pirani as acting Freedom of 

regulator-03-05-2023> 

Consultation on major reform of Australia’s anti-money laundering and counter-

The Australian Government has commenced consultation on reforms to Australia’s anti-

serious crimes such as terrorism, child abuse and the illicit drug trade. 

The Government has accepted all recommendations of the Senate Legal and Constitutional 

Anti-Money Laundering and Counter-Terrorism Financing Regime (Report, March 2022)  

The Committee made four recommendations, including that the AML/CTF regime be 
extended to tranche-two entities. 

of the regime. The second consultation paper proposes extending the AML/CTF regime to 
tranche-two entities. 

Appointment of Open Government Forum members

The Australian Government has announced the membership of Australia’s Open Government 
Forum. 
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The OGP is a multilateral initiative that aims to secure commitments from governments to 

strengthen governance. 

As an OGP member, Australia is required to produce a national action plan that sets out 

has been a member of the OGP since 2015 and has released two National Action Plans so 
far.

• 

• 

• Ms Anooshe Mushtaq 

• Professor Charles Sampford 

• 

• 

• 

• Dr Tania Penovic 

• Mr Tim Lo Surdo. 

Commission, the Commonwealth Ombudsman and the Department of Prime Minister and 
Cabinet. 

<https://ministers.ag.gov.au/media-centre/appointment-open-government-forum-
members-05-04-2023> 
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Consultation opens on design of the new federal administrative review body

The Australian Government is asking for public input on the design of a new federal 

In December 2022, the Government announced that it would abolish the Administrative 

The Government has released an issues paper which has been developed in close 

former Justice of the High Court. The paper invites views on a wide range of matters central 

federal-administrative-review>. 

<https://ministers.ag.gov.au/media-centre/consultation-opens-design-new-federal-

Appointment of the Chief Justice of the Federal Court of Australia

The Hon Justice Debra Mortimer has been appointed as the Chief Justice of the Federal 
Court of Australia. 

Justice appointed since the Court was established in 1976. 

Justice Mortimer has served on the Federal Court since 2013. Her Honour’s appointment 
as Chief Justice commenced on 7 April 2023, upon the retirement of the Hon Chief Justice 
James Allsop AC, who has been Chief Justice since 2013. 

We congratulate Justice Mortimer on her appointment and wish Chief Justice Allsop all the 
best for the future. 

<https://ministers.ag.gov.au/media-centre/appointment-chief-justice-federal-court-
australia-31-03-2023> 

Constitution Alteration (Aboriginal and Torres Strait Islander Voice) 2023

On 19 June 2023, the Constitutional Alteration (Aboriginal and Torres Stair Islander Voice) 

constitutional amendment that will insert in the Constitution a new Chapter which recognises 
Aboriginal and Torres Strait Islander peoples and provides consultation through the Voice. 
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The passage of the Bill follows months of consultation with First Nations leaders on the 
Referendum Working Group and legal experts in the Constitutional Experts Group. 

The Bill was referred to the Joint Select Committee on the Aboriginal and Torres Strait 
Islander Voice Referendum for review. The Committee called for public submissions 
addressing the provisions of the Bill. The Committee’s Advisory Report on the Constitution 
Alteration (Aboriginal and Torres Strait Islander Voice) 2023 recommended that the Bill be 

Passage of the Bill through Parliament will enable a referendum to be held in the second 

More about the Bill and its passage can be accessed at <https://www.aph.gov.au/

<https://ministers.ag.gov.au/media-centre/constitution-alteration-aboriginal-and-torres-
strait-islander-voice-2023-30-03-2023> 

Delivering overdue reform of intelligence and criminal justice frameworks

criminal justice frameworks. 

implements recommendations from the 2019 report of the Comprehensive Review of the 
Legal Framework of the National Intelligence Community

access to information. 

Crimes 
Act 1914 and other Commonwealth legislation. The Bill will strengthen proper administration 

amendments. 

<https://ministers.ag.gov.au/media-centre/delivering-overdue-reform-intelligence-and-
criminal-justice-frameworks-29-03-2023> 
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Review of secrecy provisions 

As part of the review, the Government launched a six-week public consultation process 

• 
Commonwealth legislation 

• 

• 

• what principles should govern the framing of the public interest journalism defence and 

The consultation paper can be accessed at <https://consultations.ag.gov.au/crime/review-

released-27-03-2023> 

Review into Australia’s Human Rights Framework

Committee on Human Rights to conduct a review of Australia’s Human Rights Framework. 
The Committee has been asked to:

• 
the National Human Rights Action Plan; 

• consider whether the Framework should be re-established, as well as the components 
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• consider developments since 2010 in Australian human rights laws (both at the 

• 

with Australia’s international human rights obligations. 

The Committee’s report is due on 31 March 2024. 

<ht tps: / /min is ters.ag.gov.au/media-centre/ rev iew-austra l ias-human-r ights-
framework-22-03-2023>

Recent decisions

Apprehended bias in a multi-member court

 
[2023] HCA 15

Criminal Code (Cth) and was sentenced to a term of imprisonment of 
 

was dismissed in November 2014. In 2017, while the appellant was serving his sentence of 
imprisonment, a delegate of the Minister made the decision to cancel his visa on the basis 
that he did not pass the ‘character test’ under s 501 of the Migration Act 1958
reason of the sentence of imprisonment. In 2019, another delegate of the Minister decided 

Federal Court. 

The appeal was scheduled to be heard on 17 August 2021 before a Full Court constituted 

hearing, the associate to Justice Bromwich sent an email to the legal representatives of the 
parties advising them that Justice Bromwich had appeared for the Crown in the appellant’s 
unsuccessful conviction appeal in 2014. At the commencement of the hearing of the appeal 
before the Full Court, the appellant applied for Justice Bromwich to recuse himself. Justice 
McKerracher invited Justice Bromwich to ‘deal with the application’. Justice Bromwich 
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explained that he declined to recuse himself from sitting on the appeal for reasons he then 
elaborated on and also later set out in his written judgement. Justice McKerracher then 
invited the appellant to continue, and the hearing resumed. The Full Court handed down its 

On appeal before the High Court, the question was whether the circumstances were 

Chief Justice Kiefel and Justices Gageler, Gordon, Edelman and Jagot (Justices Steward 
and Gleeson dissenting) found that the situation was such that apprehended bias should 

in  (2000) 205 CLR 337 to determine whether a fair-

and factual merits; and second, to articulate the logical connection between the factor and 
the apprehended deviation from deciding that question on its merits. 

Chief Justice Kiefel and Justice Gageler found that the appellant’s unsuccessful conviction 

that Justice Bromwich had formed and retained an attitude to the appellant incompatible with 

revocation of the cancellation decision’, reinforced the reasonableness of that apprehension: 
[55]. 

a judge of the Full Court hearing the appellant’s migration appeal: [64]. Noting that the 
second proceeding would never have arisen if not for the Crown’s successful defence of the 
conviction at the conviction appeal ([83]), Justices Gordon and Jagot found that there was 

limb of Ebner. The observer here would understand that the appellant’s appeal to the Full 
Court was the last check on the power and obligation of the Commonwealth Executive under 
the Migration Act to remove the appellant from Australia as a result of his visa cancellation. 

Justice Edelman found that the connection between the two matters was ‘more than a 
loose one’: [166]. There was a causal connection between the conviction and the refusal to 

the subject of the conviction appeal was one connected step to a process which concluded 
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in the cancellation of the appellant’s visa and the judicial review application and appeal, 

Justices Steward and Gleeson, in dissent, found that there was no ‘logical connection’ 
between the earlier conviction appeal in which Justice Bromwich appeared as prosecutor 

order for his visa to be cancelled, was not, and was never going to be, a matter for the Full 

[216]. 

However, regarding the recusal application, which did not need to be decided in light of the 

provides no direct answer as to whether the application for Justice Bromwich to recuse 

Nonetheless, Chief Justice Kiefel and Justice Gageler noted that when it is recognised that 

As such, an objection to a multi-member court as constituted, hearing and determining a 
matter based on an allegation of bias on the part of one or more of its members, raises a 
question of jurisdictional fact which that court can and must determine for itself in order to 

discharge of judicial power involved in hearing and determining the appeal devolves to those 

Justices Gordon, Edelman, Steward and Jagot, each in separate decisions, found that the 

apprehended bias, such that there is doubt about their jurisdiction, the Full Court as a whole 

First, a recusal application raises both professional and ethical obligations for the individual 
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Justice Edelman, agreeing with Justice Gordon, noted that it is a matter of ‘basic ethics’ that 

themself: [109]. Moreover, this is consistent with the approach taken in single-judge hearings 

instance do not ‘evaporate’ when the judge moves from sitting alone to sitting as a member 
of a multi-member court. 

Justice Jagot noted that in the context of ‘an exercise of judicial power, the judge the subject 

judge is to sit, whether as part of a single or multi-member bench’, and that this is a ‘well-

judge’: [314]. Moreover, such an approach provides both the court as an institution and the 

The power of the legislature

Government of the Russian Federation v Commonwealth of Australia [2023] HCA 20

On 15 June 2023, the  (Cth) commenced. The purpose of the Act was 

interest, trust, restriction, obligation, mortgage, encumbrance, contract, licence or charge, 
granted or arising under or pursuant to a relevant lease, or in dependence on a relevant 

 
 

of the Russian Federation (‘GRF’). 

 51(xxxi) of the Constitution

application sought interim relief pending the determination of the application for declarations 

for the terms of the Act, including Constitution s 
s 51(xxxi) with respect to just acquisition, and s 122. In so far as the GRF relied on the 
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proposed absence of just terms, the Court found that s 6(1) of the Act, which provided that 

overcame that alleged concern. 

The Court also made clear that the biggest problem for the GRF’s case was a failure to 

action that the Commonwealth had taken through the provisions of the Act to terminate 

The Court dismissed the application. 

Application of procedural fairness in light of a security assessment

 [2023] FCAFC 87

On 30 September 2019, the applicant’s Class XE Subclass 790 Safe Haven Enterprise Visa 
Migration Act 1958 

Migration Act 

Australian 
Security Intelligence Organisation Act 1979 (‘ASIO Act’). 

 

revoke the earlier cancellation decision on the basis that he passed the character test. The 
then Minister concluded that the appellant failed the character test because he was ‘not of 
good character’ under s 501(6)(c) of the Migration Act. 

The appeal before the Full Court of the Federal Court raised three questions. First, was the 
initial Minister’s decision to cancel the appellant’s visa liable to be set aside because the 
Minister failed to consider the reputational consequences of Australia breaching its non-
refoulement obligations under international law? Second, if no, was the decision liable to 
be set aside because the Minister had failed to consider the risk posed to the Australian 

or unreasonable? 

the visa assessed whether the national interest required its cancellation but did not consider, 
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as part of that examination, the reputational consequence for Australia were it to breach its 
non-refoulement obligations under international law. 

of his visa was in the national interest without turning his mind to the international reputational 
consequences. The appellant relied on the decisions in Acting Minister for Immigration, 

 (2021) 288 FCR 565 
(‘CWY20’) and  (2021) 289 FCR 100 (‘ENT19’) to establish 
this contention. The Court agreed with the appellant that while both CWY20 and ENT19 

Migration Act and cl 790.227 of the Migration 
Regulation 1994
as such, the reasoning in CWY20 and ENT19

visa application without considering the implications for Australia of returning the appellant to 

However, the Court was not persuaded that it was irrational or unreasonable for the Minister 
not to consider the international reputation consequences in assessing the national interest 
given that the mere fact the appellant held a protection visa, without more, would not, on its 
face, require such a consideration. The Court noted that in this case, there was no evidence 
of material before the Minister that indicated a real risk of harm to the appellant, if repatriated, 
of the kind the international conventions sought to prevent, such as death or torture or cruel, 
inhumane, or degrading treatment or punishment, as articulated under articles 6 and 7 of 
the International Convention of Civil and Political Rights. As such this aspect of the appeal 
was dismissed. 

The Court then turned to the second question. In the Minister’s 2019 decision, he had 

of the ASIO Act’. The Court found that the ASIO assessment was an ‘evident and intelligible 

Migration Act s 501(6)(g)). Moreover, the Minister was 

there was nothing irrational or unreasonable in the Minister inferring that that which was a 

[60]. 

As to the third question, the subsequent decision of the Minister not to revoke the earlier 
cancellation decision was based on the ground that the appellant, having failed the character 
test in light of the appellant’s past and present criminal conduct and general conduct, was 
not of good character under s 501(6)(c) of the Migration Act. The Minister had informed the 
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The Court found that while the powers of the Minister under s 501(6)(c) would have permitted 

the terms of her letter suggested otherwise, such that the appellant was entitled to act 

procedural fairness. The Court then considered whether the breach was material such that 
there was a jurisdictional error. In determining this point, the Court applied the High Court’s 
decision in  [2021] HCA 17, noting 

High Court case  (2022) 403 ALR 398, as there was 

The MZAPC

review to prove the historical facts from which this conjecture is to be drawn. In this case, 

have succeeded, establishing jurisdictional error: [101]. Moreover, the Minister could not 

The Court set aside the Minister’s non-revocation decision to be reconsidered according to law. 

Materiality requirement where lack of procedural fairness not made out

AML v Longden Super Custodian Pty Ltd [2023] VSCA 118

 
 

respondent intended to sell it. The applicant did not vacate. On 22 June 2022, the respondent 
commenced proceedings in the Victorian Civil and Administrative Tribunal (‘VCAT’), seeking 
orders for possession. On 2 September 2022, the Tribunal made orders granting possession 

order’). 

On 12 September 2022, the applicant lodged an appeal in respect of the possession order 

not dealing with his application to adjourn the VCAT hearing. On 31 March 2023, Associate 
Justice Irving dismissed the appeal on the basis that it had no real prospects of success. 

On 18 April 2023, the applicant issued a summons seeking an injunction permitting him to 

pending an appeal from the decision of Associate Justice Irving. On 20 April 2023, Justice 
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applicant’s prospects of success on the appeal were ‘precarious’. 

The application to the Court of Appeal from the decision of Justice Forbes raised three 

to establish a case of error in the decision of Associate Justice Irving, the applicant must 

The applicant submitted that based on the decision of the High Court in Nathanson v 
 (2022) 403 ALR 398 (‘Nathanson’), he was, in fact, not required 

The Court distinguished the principle in Nathanson

case in which a breach of procedural fairness had been established. The Court applied the 
decision in  (2018) 264 CLR 421, 
445, noting that ‘it is well established that where there has been a breach of procedural 
fairness, it must be demonstrated that the breach was material’, such that if the applicant 

evidence or make arguments to the Tribunal. 

the VCAT or arrange a representative to appear on his behalf; however, given the 
substantial business of the Tribunal, the Tribunal had nonetheless proceeded to hear and 
determine the application of the respondent for possession in the applicant’s absence on 
2 September 2022. The applicant, moreover, had a right to seek review of the orders made 
on 2 September 2022, pursuant to s 120 of the Victorian Civil and Administrative Tribunal Act 
1998 (Vic), a right which the applicant was aware but did not avail himself of. The existence 

view, further undermined the applicant’s assertion that he had been denied procedural 

repeated opportunities to demonstrate how, had he attended the VCAT hearing, he might 

of that proceedings, none of which the applicant took advantage of. As such, the Court held 

appeal. 


