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Hamlyn Lectures, English Law under Two Elizabeths, by raising the question whether 
the common law of 21st century England is the ‘same’ as the common law of 16th century 
England. His answer was that it is. His explanation was that:

The law actually is the same law, if we understand the word ‘same’ in the way that the present writer is 

even though there is little discernible similarity between the two entities and not one molecule remains of 
the earlier being. It is quite possible to be the same organically and yet to evolve and to grow, and also 
(eventually) to decline.1

The explanation drew on that branch of philosophical inquiry known as ontology, which is 
concerned with ‘identity’ or ‘sameness’ and, in particular, with the age-old question of how 
something might be said to remain the same even though some or all of its component parts 
might be replaced. The question is sometimes illustrated by the ancient example of the ‘Ship 
of Theseus’ which, according to Plutarch, had all of its timber planks replaced as they rotted 
one by one. Sometimes it is illustrated by the example of the ‘Philosopher’s Axe’ which, it is 
said, has had a number of new handles and a number of new heads. 

One contemporary answer to the age-old question is that a thing which can be seen to have 
changed can yet be seen to have remained the same if time is seen to be a dimension of 
its existence. A three-dimensional form (be it a ship, an axe or a person) can in that way 
be seen as a four-dimensional worm stretching through time as well as occupying space 
at each moment in time. The four-dimensional worm can then be seen to be the one thing 

dimension to be sliced through and were its three-dimensional form at one moment in its life 
cycle compared with its three-dimensional form at another moment in its life cycle.

which we inherited from England and the common law which we now understand to be the 
common law of Australia as the same common law. When I refer to the ‘common law’ I mean 

equity and statutory interpretation. 

The nature of judicial law-making means that the common law, considered as a body of 
judge-made law, lends itself to being understood to maintain an identity through time even 
more strongly than does a three-dimensional form (such as a ship, an axe or a person). 
That is because the centrality of the doctrine of precedent to the identity of the common law 
means that the content of the common law at any moment in time can never be examined  
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by slicing through the time dimension and attempting to take a snapshot of the common law 
at a moment in time. 

Frederick Schauer elucidated how judicial adherence to the common law method of following 

both inside and outside of law, has therefore focused on the use of yesterday’s precedents in today’s 

well, asking us to view today’s decision as a precedent for tomorrow’s decisionmakers. Today is not only 
yesterday’s tomorrow; it is also tomorrow’s yesterday. A system of precedent therefore involves the special 
responsibility accompanying the power to commit the future before we get there.2

Judicial adherence to the common law method therefore means that it is impossible to say 
what the common law is at any moment in time by looking just to that moment. What is 
necessary in that moment is to look to how the law has been declared by judges in the past 
and to look to how the law might be declared by judges in the future. Oliver Wendell Holmes 
captured the essentiality of that time-dimension to the identity of the common law when he 
famously said that ‘[i]n order to know what it is, we must know what it has been and what it 
tends to become’3 and when he went on provocatively to proclaim that ‘by the law’ he meant 
‘nothing more pretentious’ than ‘[t]he prophecies of what the courts will do in fact’.4

From that starting point of treating the common law as a body of judge-made law having a 
single continuing identity through time, I narrow my focus to look to those interconnected 
parts of the common law which pertain to the judicial review of administrative action and 
which we now group under the rubric of ‘administrative law’. In looking to administrative law, 
I look beyond the frequently adjusted collection of principles of law which we think of as legal 
doctrine. 

My concentration instead is on ‘values’. When I refer to a ‘value’, I mean an enduring idea or 
belief about a desirable end or about acceptable means which operates to inform the content 
and application of legal doctrine. A ‘value’ in the sense I am using that term is an idea or 

performance of the function of the judicial review of administrative action. A value is not a 
principle of law but rather an idea or belief that, alone or in combination with other ideas or 
beliefs, informs the declaration or enforcement of a principle of law.

the judicial attitude to the performance of the function of the judicial review of administrative 
action and to locate those values within what I will refer to as ‘the common law tradition’. In 
referring to ‘the common law tradition’ I mean to refer to those institutional structures of, and 
normative practices within, courts which adhere to the common law method and that have 
served to foster those values and to transmit them through time. 

Stanford Law Review 571, 572–3.
3 OH Holmes, The Common Law

Harvard Law Review 457, 461.
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consciously drawing on the more general relationship between values and tradition explored 
5 6

Traditions are ... human practices whose organizing purpose is to preserve what is valued beyond the 
life span of any single individual or generation. They are collaborative, multigenerational enterprises 

y participating in traditions that embody the values to which they are committed, individuals can leverage 

as being, along with their fellow traditionalists, the custodians of values that will eventually be transmitted 
to future generations. In this sense, participation in a tradition is not only an expression of our natural 
conservatism about values but also a way of achieving a value-based relation to those who come after us. 
We can think of our successors as people who will share our values, and ourselves as having custodial 
responsibility for the values that will someday be theirs.

temporal relationship to the common law. We do not see ourselves, in the language of 

or of goodness’; rather, as Cardozo put it, we ‘draw inspiration from consecrated principles’ 
and ‘exercise discretion informed by tradition [and] disciplined by system’.7 We do not see 
ourselves as having dominion over the common law or any part of it, nor as declaring it 
merely in and for the present. We see ourselves as present-day custodians of values that 
have been transmitted to us from earlier generations and that will be transmitted from us to 
future generations. What we do in the present, we do with a sense of responsibility to the 
past and for the future.

What are the values of which I speak? And what are institutional structures and normative 
practices by means of which those values have been transmitted through time to their 
present custodians?

Administrative law values

judicial review of executive action are not incompatible with those of a modern system of 
public administration. Yet it would be a mistake to think that they are the same.

 
decision-making generally’.  They can be contrasted as well as with the ‘overall objective’ of the 

not about ‘ensur[ing] that all administrative decisions of government are correct or preferable’.  

Equality and Tradition: Questions of Value in Moral and Political Theory
Death & the Afterlife

Death & the Afterlife (n 5) 33 (emphasis in original).
The Nature of the Judicial Process 

Federal Judicial Review in Australia (Report No 50, 2012) 41 [2.63].
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their transmission has been largely unspoken, however, identifying what those values are 
10 judges 

have rarely attempted to articulate them. That has been left to academics, one of whose 
strengths has lain in their ability to stand aside from the day-to-day cycle of dispute and 
adjudication and to point out patterns not always apparent to those whose focus is more 
immediate. 

th century. His explanation of common law constitutionalism was famously in 
terms of ‘parliamentary supremacy’ and the ‘rule of law’. Components of the ‘rule of law’, 
as he explained it, were that ‘every man, whatever be his rank or condition, is subject to 
the ordinary law of the realm and amenable to the jurisdiction of the ordinary [courts]’11 and 
that ‘the general principles of the constitution … are with us the result of judicial decisions 
determining the rights of private persons in particular cases brought before the courts’.12 
Those components combined inexorably to result in his denial of any room within common 
law constitutionalism for a distinct ‘administrative law’.13 That is a perception to which I will 
return.

writing in the middle of the 20th century.14

17th century was to combine the conceptions of parliamentary supremacy and the rule of law 
to explain the judicial review of administrative action in terms of the judiciary declaring and 
enforcing the limits of administrative power conferred on the executive by the legislature. 

in Australia.15 

of administrative action to emerge in the second half of the 20th century was that of William 
Wade and Christopher Forsyth. They explained the concern of a court engaged in the judicial 
review of administrative action as being about ensuring the ‘legality’ of the exercise of power. 
The judicial review of administrative action, on the Wade and Forsyth account, was all about 
keeping administrators within the legal limits of legally conferred power. The ‘very marrow of 
administrative law’ on their account, was to be found in the doctrines by which those limits 
were ascertained and enforced by the judiciary.16 

10 Australian 
Administrative: Fundamentals, Principles and Doctrines

Australian Law Journal
11 Introduction to the Study of the Law of the Constitution (MacMillan, 10th

12
13 Ibid Ch XII.
14 Law 

Quarterly Review 345.
15

University of New South Wales Law Journal 1316.
16 HWR Wade and CF Forsyth, Administrative Law th ed, 2014) 26.
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There were some, within the academy but also within the judiciary, who challenged the Wade 

up the embarrassing anatomical reality that the doctrines by which the judiciary ascertained 
and enforced the legal limits of power were in truth the products of naked value judgments.17 
Without disqualifying the aptness of the metaphor, Forsyth gave the following delicate 

truth to all the world do not, with respect, appreciate the subtlety of the constitutional order 
in which myth but not deceit plays an important role and where form and function are often 

of institutional decorum — ‘a gentle but necessary discipline’.

Two recent academic works have sought to expose the value judgments hidden by the 
 focuses on 

administrative law in England and Wales.  The other, by Paul Daly, takes account as well of 
administrative law in Australia, Canada, Ireland and New Zealand.20 

given that it sought to account for administrative law as the embodiment of a unitary principle, 
and notes the more recent emergence within the academy of other competing monist 
accounts which have sought to account for administrative law as the embodiment of one or 

21

charmingly invokes the metaphor of a rose. Just as it is possible to admire the beauty of a 

the elegance of a monist account and yet to appreciate that the account fails ‘to supply 
the whole set of intellectual tools needed to understand administrative law adjudication’.22 
Without detracting from Wade and Forsyth’s account, it is therefore possible to recognise the 
complexity of administrative law and seek to explain the detail of its anatomy. One source of 

goals.

In the culmination of a project on which he has been working for more than a decade,23 Daly 

common law of judicial review of administrative action’ can be explained in terms of four 
values which he derives from decided cases across the multiple jurisdictions he has 
examined.24 He argues that those four values are sometimes in harmony and sometimes in 
tension. He argues that their interplay ‘can be understood as having structured the principles 
that judges apply and the decisions that judges reach’ and that their elucidation has ‘the 

17 Public Law 543; Lord Woolf ‘Droit 
Public Law 57, 66.

Cambridge Law Journal 122, 136–7.
The Anatomy of Administrative Law

20 P Daly, Understanding Administrative Law in a Common Law World
21
22 Ibid 246.
23 Public Law 

Adjudication in Common Law Systems (Hart Publishing, 2006) 23.
24 Daly (n 20) 14.
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guiding the development of administrative law in the future and justifying the contemporary 
law of judicial review of administrative action’.25

the protection of ‘individual interests which are important because they contribute to  

decision-makers’);26

27 ‘electoral legitimacy’ (involving respect for the roles of 
elected representatives);  and ‘decisional autonomy’ (involving courts and administrative 
decision-makers each staying in their own spheres of decisional competence and doing 
what they do best: courts assessing lawfulness of executive action and administrative 
decision-makers assessing the merits).

Much in Daly’s account resonates with my experience. My perception of the values which 
inform our contemporary judicial attitude to the judicial review of executive action nonetheless 

focus on administrative law only in Australia and partly to my experience of judicial review of 
administrative action as but one limb of an interconnected body of judge-made law. Extending 

Daly’s perception and mine is explicable on the basis that he is attempting to describe the 
genetic structure of a number of roses grown from a common stock whereas I am attempting 

which it is my current responsibility to tend in my own back yard. 

Australia to treat procedural fairness — or as it has traditionally been known ‘natural justice’ 
— as intrinsic to the value Daly describes as ‘individual self-realisation’. Another is that I 
think that we tend to treat what he refers to as ‘good administration’ not as a distinct value 
so much as the by-product of what he refers to as ‘decisional autonomy’. Yet another is 
that I think we tend to see what he refers to as ‘decisional autonomy’ not so much in terms 
of courts doing legality and administrators doing merits but more in terms of courts being 
mindful of sticking to just doing legality. In that respect, I think we have adhered to the ‘gentle 
but necessary discipline’ inherent in Wade and Forsyth’s account more consistently than the 
English and much more than the Canadians.30

More than two decades ago, I described the ‘merits’ of an administrative decision as 
nothing other than ‘the residue of administrative decision-making that in any given case 
lies beyond any question of legality’.31 32 I more 
recently described the area of ‘discretion’ committed to an administrative decision-maker as 

25
26 Ibid 14.
27 Ibid 16.

 Ibid 17.

30 S Gageler, ‘Deference’ (2015) 22 Australian Journal of Administrative Law 151.
31 S Gageler, ‘The Legitimate Scope of Judicial Review’ (2001) 21 Australian Bar Review
32 R Dworkin, Taking Rights Seriously
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the ‘hole in the legal doughnut’.33

of my lifetime, explained in the interim that ‘judicial review’ is ‘an excellent description’ of 
the process by which courts enforce compliance by administrators with the law ‘because it 
emphasizes that the judges are reviewing the lawfulness of administrative action taken by 
others’. He continued:

They have, in all probability, no expertise in the subject matter of the decision they are reviewing. They are 
auditors of legality: no more, but no less.34

Substituting the expression ‘adjudicators of legality’ for ‘auditors of legality’, that explanation 
well captures the mainstream judicial attitude in Australia. A judge engaged in judicial review 
of administrative action who imagines that the judicial function is to determine whether the 
administrative action is ‘in accordance with precepts of good administration’35 is a judge 
who is perilously unaware of the limits or his or her professional expertise and institutional 
competence.

judicial review of administrative action in Australia would similarly isolate four values. The 

do anything not prohibited by law, has rights and interests that are protected by law, and 
has an entitlement to be heard before power is exercised to diminish that freedom or alter 
those rights or interests. The second is the subordination of power to law. The essential 
idea is that nobody has power to diminish the freedom, or to alter the rights or interests of 

of the State as it is for everybody else. The third is the subordination of law to democracy. 
The essential idea is that competing versions of the common good are resolved through 
the political process. The political resolution is manifested in legislation which, subject to 
constitutional limitations, has the force of law such that it is binding on everybody including 

declaration of the law. Everybody must abide by the law. Everybody is entitled to form an 

Those are the four values that I see as fundamental to the judicial review of administrative 

that core status does not rule out other values having borne on the judicial development of 
administrative law doctrine in the past and continuing to bear on the judicial development 
of administrative law doctrine in the future. Good faith, impartiality, consistency, rationality, 
transparency, participation and accountability, as Mark Aronson has noted, can be seen in 
varying measures to have had some role in shaping modern administrative law doctrine  
 

33 S Gageler, ‘Judging the New by the Old in the Judicial Review of Executive Action’ (2020) 42 Sydney Law 
Review

34 The Rule of Law
35
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thinking.

The four core values, as I have couched them, are related to each other in a way that 
minimises tension between them and contributes to their overall coherence to such an extent 
that it does no violence to conceive of them as a single composite value. Indeed, what has 
come home to me in attempting to isolate and explain them is that they are not peculiar to 
administrative law. They are, I think, at the core of the common law as a whole. 

I had the privilege to work with, once said that the law as ‘an expression of the whole 
personality’.37 As those characteristically beautiful and tantalisingly obscure words have 
been translated by James Allsop, ‘subtlety and complexity’ are not ‘matters of choice’ but 
‘how life is’ and personality as a human attribute ‘is: understood nor described by breaking it 
down into separate component parts (if they be separate at all), though the parts may help 
one understand the whole’.

by Dworkin, ‘the fox knows many things, but the hedgehog knows one big thing’.  To the 
hedgehog, as Dworkin put it, ‘value is one big thing’.40

sympathy with Dicey in questioning the existence of a distinct administrative law and more 
fundamentally in sympathy with Dworkin in thinking unashamedly not as a hedgehog. 

Institutional structures and normative practices of the common law tradition 

The institutional structures and normative practices through which those core values have 
been fostered and transmitted do much, I think, to explain their existence and essential 
coherence.

The standard institutional structures involve the separation of judicial power, the commitment 

duties, and the conferral of that judicial power on an independent judiciary comprised of 
judges who for the most part have joined the judiciary only after having had long experience 
as legal practitioners within an independent legal profession. The performance of that 
function of resolving disputes about legal rights and duties is according to a well-trodden 
judicial process, intrinsic to which is that the parties in dispute are given an opportunity to 
be heard and the culmination of which is an adjudication by which the law as ascertained is 
applied to the facts as found. 

36 The Cambridge 
Companion to Public Law

37 University 
of New South Wales Law Journal

 J Allsop, ‘The Law as an Expression of the Whole Personality’ [2017] Bar News 25, 25.
The Hedgehog And The Fox: An Essay on Tolstoy’s View of History

Justice for Hedgehogs
40
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Judicial review of administrative action occurs within those standard institutional structures. 
It occurs only in the context of the judicial resolution of a dispute about the legal rights 
of an individual or about the legal duties of an administrator which is brought before the 
independent judiciary for adjudication at the suit of the individual against the administrator. 
It occurs always in accordance with the judicial process.

The normative practices which develop within those institutional structures involve the 
judiciary attempting always to arrive at the just resolution of the dispute in the individual case 
through the declaration and enforcement of principles of law that are both seen at the time of 
adjudication to have been just in the past and appear at the time of adjudication to be just in 
the present and for the future. For those whose professional lives have involved a repetition 
of those practices, as Karl Llewellyn put it, ‘[t]radition grips them, shapes them, limits them, 
guides them’: they develop ‘ingrained ways of work or thought’ of ‘habits of mind’.41

The camel

When I have spoken about tradition and values in the common law in the past, I have used 
the metaphor of the camel. I have spoken about a 1,200-year old Tang Dynasty terracotta 
camel which I bought two decades ago and that sits on a perspex pedestal in my living room. 
I have explained how the camel is half as old again as the common law. I have explained 
that I do not see myself as really owning it but rather as having the privilege of looking after 
it for perhaps another two decades. The camel has been kept safe and handed on through 
many generations. With goodwill and good management, it will be kept safe and handed on 
through many generations to come. My job is to keep it safe for the time that I have custody 
of it. 

What I have attempted here is to describe the camel. 

41 KN Llewellyn, The Common Law Tradition — Deciding Appeals 


