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ADJR AT 40: IN ITS PRIME OR A DISAPPOINTMENT
TO ITS PARENTS?

Greg Weeks*

The Administrative Decisions (Judicial Review) Act 1977 (Cth) (ADJR Act) received royal
assent on 16 June 1977, although it did not commence operation until 1 October 1980.
Therefore, a commemorative function held in April 2017 was somewhat premature on either
count. We know now that the ADJR Act did indeed survive to reach the first of its possible
40th birthdays, and we can be relatively certain that it will reach the second, if that is when it
should properly be marked. Our confidence on the latter score is well placed, if for no other
reason than that nobody has yet mustered the energy to repeal the ADJR Act. If that seems
unduly negative, consider the lack of legislative enthusiasm that greeted the final report of
the Administrative Review Council (ARC) in 2012: rather than legislate the ARC’s minimal
suggested changes to the ADJR Act, the government simply defunded the ARC.?

The ADJR Act cannot be properly understood without recognising the role of its slightly older
legislative twin, the Federal Court of Australia Act 1976 (Cth). After all, it was ‘part of the
reason for the Federal Court being created’.? The jurisdiction to make decisions under the
ADJR Act is reserved by s 8(1) to the Federal Court, and, since 1999, by s 8(2), first to the
Federal Magistrates Court and then to the Federal Circuit Court of Australia. Celebrations
were held in Sydney in September 2017 to celebrate the Federal Court’s 40th anniversary,®
so | will not trespass further on that topic now.

There are many issues which arise under the ADJR Act and are worth examining in the
context of an anniversary celebration. Compelled to be selective, | will therefore make a few
comments about the influence of ADJR at state level after | first look at what many have
seen as ADJR’s most enduring reform: the right to obtain reasons for a decision. Finally, |
will briefly give some reasons why, like most 40-year-olds, the ADJR Act has both achieved
a level of maturity and also been tainted with disappointment on the basis that it could have
done more.

Reasons

There was no common law right to obtain reasons when the Commonwealth Administrative
Review Committee: Report* (the Kerr Committee report) was making its deliberations and
none has arisen since.® The Kerr Committee report characterised the absence of a statutory
provision providing a right to obtain reasons as ‘inhibit[ing] the exercise of jurisdiction by
courts to correct an improper exercise of power by administrators and erroneous decisions
of law made by administrative tribunals’.®

These comments were expanded upon in the recommendations of the Prerogative Writ
Procedures: Report of Committee of Review’ (the Ellicott Committee report), which also
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presaged the limitations on the statutory right to reasons subsequently enacted in ss 13A
and 14 of the ADJR Act.® Neither report came close to reflecting the depth of detail that
today characterises, and restricts, the right to reasons under the ADJR Act.®

When giving the second reading speech in the House of Representatives for the
Administrative Decisions (Judicial Review) Bill, the Attorney-General (RJ Ellicott QC), who
had previously been a member of both the Kerr and Ellicott committee, said:

[A] person who is aggrieved by a decision usually has no means of compelling the decision-maker to
give his reasons for the decision or to set out the facts on which the decision is based. Lack of
knowledge on these matters will often make it difficult to mount an effective challenge to an
administrative decision even though there may be grounds on which that decision can be challenged
in law. Accordingly, one of the principal elements of the present Bill is a provision that will require a
decision-maker to give to a person who is adversely affected by his decision the reasons for that
decision and a statement of findings on material questions of fact, including the evidence or other
material on which those findings were based. There is already a like provision1® in the Administrative
Appeals Tribunal Act'! in respect of decisions from which an appeal lies to the Tribunal.'?

He went on to say: ‘No longer will it be possible for the decision maker to hide behind
silence’.’®

With respect, silence was not itself the issue, as the High Court’s decision in Minister for
Immigration and Citizenship v Li'* later made clear. There is precedent,'® going back at least
as far as Sharp v Wakefield,*® via decisions of Sir Owen Dixon in House v R,*” Avon Downs
Pty Ltd v Federal Commissioner of Taxation'® and Klein v Domus Pty Ltd,'® which leads to
the conclusion that the failure of a decision-maker to give reasons for his or her decision
allows a court which cannot itself see a good reason for that decision to invalidate it on the
ground of Wednesbury unreasonableness.?

The capacity of a court to interpret a decision-maker’s silence as demonstrating the lack of a
good reason for making a decision (and therefore the invalidity of that decision) is a common
law work-around.?! It has a certain remedial potency but falls short of empowering a person
by statute?? to obtain reasons for a decision affecting him or her before commencing judicial
review proceedings. One of the reasons why the ADJR Act’s flaws and shortcomings have
been overlooked over the last 40 years is that the right conferred by s 13 to obtain reasons
stands in contrast to the lack of any such right at common law. This provision has been
described as ‘probably [ADJR’s] most enduring reform’ but might arguably serve the same
purpose within, say, a new division of the Freedom of Information Act 1982 (Cth).% It is,
alone, a tenuous basis on which to claim that the ADJR Act has been even a
gualified success.

The influence of ADJR in state jurisdictions

The High Court has told us more than once that there is a single common law of Australia
which it has the responsibility for setting.?* However, the states and territories of Australia
are entitled, subject to staying clear of areas of exclusive Commonwealth legislative
competence, to have their own statutory arrangements. The benefits of the ADJR Act’s
model were initially generally accepted with regard to:

(a) simplifying the procedures for accessing the courts and applying for judicial review;
(b) codifying the common law grounds for review; and
(c) providing for a right to written reasons in respect of certain administrative decisions.

However, it is noteworthy that only three?® other jurisdictions (the ACT,?* Queensland?’ and
Tasmania?®) have created legislation based on the Commonwealth ADJR Act. It is also
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peculiar that those which did so chose to do so at a point when the limitations of the
Commonwealth’s statutory judicial review scheme were becoming apparent.

New South Wales, the Northern Territory, South Australia and Western Australia have no
statutory judicial review scheme. It seems increasingly apparent that these jurisdictions
might not feel the need to supplement common law judicial review with a statutory scheme,
especially since Kirk v Industrial Court?® (Kirk) removed the capacity of privative clauses to
protect jurisdictional errors from judicial review in state Supreme Courts. Statutory schemes,
by contrast, are still subject to being rendered ineffective by subsequent legislation. The
removal of decisions under the Migration Act 1958 (Cth) from the jurisdiction of the ADJR
Act, where they had once almost exclusively been reviewed, is a case in point.*

The Law Reform Commission of Western Australia conducted an inquiry into judicial review,
which reported in 2002.38 Among other things, the Commission recommended the
‘enactment of legislation substantially similar’ to the ADJR Act. Nothing came of this.

In 2011, the Legislation, Policy and Criminal Review Division of the New South Wales
Department of Attorney-General and Justice released a discussion paper on reform of
judicial review in New South Wales and invited submissions.®> The discussion paper
suggested the possibility of adopting a range of statutory schemes, including legislation
modelled on the Commonwealth ADJR Act (either closely, as in the ACT, Queensland and
Tasmania, or a modified version) or using a ‘natural justice’ test of jurisdiction (as under the
Victorian Administrative Law Act 1978). For reasons which were never made public but
which we can speculate were at least somewhat connected to the change of government in
a landslide election win in the same month as the release of the discussion paper, nothing
more was said about this reform proposal and no legislation was drafted, whether modelled
on the ADJR Act or otherwise.

Whether this was unfortunate for the State of New South Wales (and for Western Australia
before it) is open to discussion, but in some ways it was unfortunate for all of us on the basis
that a direct comparison of statutory and common law methods of review was never carried
through. Such an exercise might have placed further focus on important issues which have
not been fully addressed with regard to the ADJR Act. These might have included whether a
jurisdictional scope based on the presence of a ‘decision ... made under an enactment’ is
unduly narrow; whether the benefits of judicial review legislation are unacceptably limited by
the capacity of the operation of such legislation to be excluded; whether a statutory scheme
or a common law scheme® would be better placed to extend judicial review’s coverage to
the performance of public functions by private bodies; whether codification retards the
development of judicial review (to the extent that the statute is not amended to take account
of common law developments or to make its own advances); and the desirability or
otherwise of allowing a statutory scheme to offer different standards of review to the
common law. These are just examples, and | do not argue that the last chance to discuss
them has passed. However, the decisions of Western Australia and, particularly, New South
Wales not to proceed with statutory reform of judicial review did amount to a lost chance to
debate the value of statutory judicial review at a time when legislative minds were focused
by the promise of impending statutory developments on the subject.

The ADJR Act at 40: report card

| have been privileged in recent years to have been asked to speak at a number of 40"
birthday celebrations. | count myself fortunate that this is the first time | have ever found it
necessary to consider aloud whether 40 years marks the point at which the experiment must
be said to have failed and should be followed by immediate ‘repeal’. The fact that | do so
now is excused somewhat by the fact that | am far from the first to speculate that all** or
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most® of the ADJR Act might be repealed. Furthermore, since | have never been asked to
celebrate the 40" birthday of a former child star or racehorse, this is the first time | have
been in a position to repeat the speculation of others® that the honoree peaked in its first
decade and has been in decline since.

It is often supposed that the ADJR Act offers significant advantages over common law
procedures, as it was of course intended to do. | say with genuine respect to both parties
that the ADJR Act has had no fonder admirer, judicial or otherwise, than Justice Michael
Kirby, who described the Act’s effects as being ‘overwhelmingly beneficial®” and endorsed
the description of the Act (used by the Attorney-General in his second reading speech) as
‘one of the most important Australian legal reforms of the last century’.*® The results, from
which Kirby J dissented in NEAT Domestic Trading Pty Ltd v AWB Ltd*® and Griffith
University v Tang*® are examples of the shortcomings of statutory schemes generally and
demonstrate at the very least the fragility of the benefits and reforms so lauded by
his Honour.

Professor John McMillan credited the ADJR Act’s ‘marked and positive influence on law and
administration’ to the fact that ‘it provides a clear and coherent structure for judicial review’.**
This is true, although | generally beg leave to doubt the related and frequently made claim
that the grounds of review enumerated in ss 5, 6 and 7 have any significant ‘educative
effect’.*? As a list, the grounds of judicial review mean little at best (before his elevation to
the High Court, Stephen Gageler SC referred to ‘the now almost forgotten list of grounds in
the ADJR Act*®) and, at worst, are actively misleading. After all, they include terms of art
such as ‘natural justice’, which must be a mystery to the uninitiated, and various terms that
do not share the meaning which they carry in English as it is usually understood. These
include references to ‘an improper exercise of ... power (meaning ‘unauthorised’ and having
nothing to do with propriety) and to ‘irrelevant’ and ‘relevant’ considerations (meaning
‘forbidden’ and ‘mandatory’ respectively and having nothing to do with relevance). Perhaps
most notoriously, judicial review refers to exercises of power ‘so unreasonable that no
reasonable person could have so exercised the power. What this actually means is a
never-ending source of impassioned debate in administrative law circles. Gageler thought
this common law formula, repeated in the ADJR Act, to be ‘well-understood and frequently
repeated’.** While the latter claim is beyond dispute, it is perhaps only the effect of the
language which is ‘well-understood’.*®* In any case, there is consensus that
unreasonableness in the administrative law sense has nothing to do with reasonableness in
the usual fashion). At least the common law ‘no evidence’ ground does what it says on the
tin — something which the equivalent ground in the ADJR Act cannot claim.*6

The advantages of the ADJR Act are supposed to be particularly apparent in regard to
accessibility, remedial flexibility and the right to obtain reasons. | have already considered
the last of these benefits at length. Additionally, | will not now consider in any detail the belief
that ADJR is a more accessible judicial review mechanism than its constitutional or common
law equivalents.*” The least that can be said of such a claim is that it was certainly the
intention of those who drafted the Act that it should be so. Any doubts about the veracity of
such a claim spring from the restricted jurisdictional formulation which sees review under the
ADJR Act limited to ‘decisions ... made under an enactment’. A judicial review scheme can,
after all, only be considered accessible to the extent that it allows people to bring claims. The
ADJR Act, for all its benefits, is drafted more narrowly than the common law mechanism.

The ‘flexible and expanded remedial framework’® which is apparent on the face of the ADJR
Act is often assumed to operate in its intended fashion, but that effect has not fully been
borne out in fact. For example, s 16(1)(a) provides a court which hears an application under
the Act with the discretion to make ‘an order quashing or setting aside the decision, or a part
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of the decision, with effect from the date of the order or from such earlier or later date as the
court specifies’.*®

In Wattmaster Alco Pty Ltd v Button,*® Pincus J held that an anti-dumping duty had been
paid under an invalid customs declaration but elected to set aside that declaration under
s 16(1)(a) from the date of the Court’'s decision rather than from the earlier date of the
declaration itself. His Honour noted the difference between the ‘apparently unfettered
discretion’ to fix the date from which an order becomes operative under the Act and the
substantively different situation under the general law, and held that:

prima facie the setting aside should be operative from the date of the court’s decision; a party desiring
the specification of a different date must demonstrate the propriety of that course.5!

There are difficulties with reading s 16(1)(a) in that fashion, and these were pointed out on
appeal.®? Sheppard and Wilcox JJ (with whom Fox J agreed on this point) held that the
drafting of s 16(1)(a) was ‘intended to do no more than to indicate that the Court has a
choice from all the available possibilities: the date of the order, an earlier date or a later
date’.5® With respect, that is the preferable view. Furthermore, their Honours noted that there
is no particular difficulty with making an administrative act or decision a nullity from a date
other than that on which the act or decision first demonstrated jurisdictional error,>* although
to do so would be unusual in a general law order.*®

Sheppard and Wilcox JJ agreed with Pincus J’s initial observation that setting the date from
which an order under s 16(1)(a) takes effect is left ‘entirely’ to the Court’s discretion but
denied that the Act imposes any presumption as to the exercise of that discretion or that
either party bears an onus to demonstrate why a particular date is appropriate.*® The Court’s
choice of a date should be guided only by the justice of the individual case. The Full Court
therefore set aside the decision of Pincus J to nullify the relevant unlawful declaration only
from the date of his decision rather than from the date of the declaration itself.>” Its
reasoning was guided heavily by general law considerations and had the practical effect of
keeping the ADJR remedial scheme closer to that which would have been available under
s 39B of the Judiciary Act 1903 (Cth).%®

Notwithstanding this apparent reluctance to apply a remedial discretion which does not exist
at common law, retrospective nullification is occasionally withheld from applicants under the
ADJR Act. In Jadwan Pty Ltd v Secretary, Department of Health and Aged Care,* the Full
Federal Court held that a nursing home’s status as an ‘approved provider was able to be
restored but that, since it had never alleged the presence of a jurisdictional error or sought to
have the cancellation of its status declared a nullity, any such restoration could be
prospective only. Again, this is a case which might be seen to hobble the ADJR Act to a
significant extent, since the general law application of judicial review remedies essentially
overrules a statutory regime whose whole point, successfully realised for ‘the first decade or
so’ of its operation,®® was to operate beyond the limitations of jurisdictional error.5?

Still later, the Full Federal Court in Grass v Minister for Immigration and Border Protection®?
suggested in obiter dicta that, had it been asked to consider the scope of ADJR s 16(1)(a), it
would have considered it arguable that:

in empowering the Court to fix a date which is earlier, or later, than the date of the Court’s judgment,
s 16(1)(a) does not authorise the Court to fix a date which preserves a decision it has found to be
unlawful, especially where the error identified is of a jurisdictional kind. We do not consider Wattmaster
or Jadwan are determinative on this point.®3

The logic of their Honours’ suggested approach is clear, with respect. It does, however,
indicate the continuation of the slide of ADJR’s remedial provisions towards those of the
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common law. The virtual omnipresence of jurisdictional error as a driving concept in judicial
review® appears now to extend to the ADJR Act, with which it once, by design, had nothing
to do.

The flexibility of the ADJR Act remains considerable but falls prey to the same problems as
any other codified legislative scheme: it is still a scheme realised through a legislative
instrument which is interpreted by the courts in the same way as any other legislative
instrument. The years of confusion created by the words ‘under an enactment’ — before the
High Court imposed a solution®® which was perhaps only marginally less confusing but had
the clear benefit of at least being definitive — is an example. The result in NEAT Domestic
Trading Pty Ltd v AWB Ltd®% is another. The judgement of Gleeson CJ made clear that
AWBI, which was the beneficiary of a legislative scheme which allowed it to succeed in the
case before him, nonetheless held a ‘virtual or at least potential statutory monopoly in the
bulk export of wheat ... which is seen as being not only in the interests of wheat growers
generally, but also in the national interest’.®” That fact was insufficient to bring AWBI within
the scope of the ADJR Act.

Conclusions

The ADJR Act is far from perfect. | would argue that for every benefit, such as the capacity
to obtain statements of reasons, there is the much larger disbenefit that the ADJR Act is
drafted in such narrow terms that it excludes a significant proportion of otherwise deserving
claims. Rather than expanding upon the common law judicial review regime, it has taken on
many of its more difficult features (such as the prominence of jurisdictional error) within a
narrower scope.

To return to the beginning of this article, one could hardly say that the ADJR Act is in its
prime but neither do its parents have any right to feel disappointed in it. It is neglect which
bears a large share of the blame for putting the ADJR Act in its current state. It has been
infrequently amended in substance, with the result that, over 35 years since common law
courts were first able to review vice-regal decisions,®® the same still cannot be done under
the ADJR Act.%°

The indifference of successive governments to reforming the ADJR Act, compounded by the
current government’s effective (but non-legislative) disbanding of the ARC, has resulted in
the ADJR Act becoming stale. It has gone from being the preferred method of seeking
judicial review in Commonwealth matters to being something of an afterthought. A colleague
once told me that, having just published a book on judicial review in the mid-1980s, he was
upbraided by a judge who asked why my colleague had bothered to spend so many pages
talking about s 75(v) of the Constitution and the Federal Court’s jurisdiction under s 39B of
the Judiciary Act when it was clear to the meanest intelligence that only the ADJR Act
mattered now. Such a statement seems today like the bizarre relic of a lost world.

The ADJR Act is an experiment worth persevering with, but we cannot expect more of a
statute into which no effort towards reform is placed. Its 40" birthday need not be another
stage in inevitable further decline. However, legislative energy is going to have to be spent if
we are truly to be able to say of the ADJR Act that ‘life begins (again) at 40’.
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