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sign and ratify an international instrument dealing with individual rights, those rights should
be regarded as important for the sake of an ‘anxious scrutiny’ or proportionality approach to
judicial review of administrative action.

While some complexities in a substantive review approach to judicial review cannot be
avoided, such as the determination of the appropriate standard of review where different
factors seem to point in different directions, the entire process could be much faster and,
perhaps more importantly, applicants would feel more as if they have been heard on the
merits of their case. Compare this to a decision under the current model of Australian judicial
review, where applicants are regularly confused by judgments attempting to explain why the
matters in question did not relate, for example, to a jurisdictional fact and cannot be
reviewed. The adoption of a Canadian or UK ‘substantive review’ approach, avoiding the
flaws in those systems as identified above, and including an appropriate degree of deference
to the decision-maker, is simply a better way of ensuring administrative justice, which,
despite the protestations in Attorney-General (New South Wales) v Quin,'® should be the
goal of a reviewing court.

Endnotes

1 (2013) 73 Australian Institute of Administrative Law Forum 52.

2 (2000) 199 CLR 135.

3 Justice Ronald Sackville, ‘The Limits of Judicial Review of Executive Action — Some Comparisons between
Australia and the United States’, (2000) 28 Federal Law Review 315, 315-6.

4 Justice Kenneth Hayne, ‘Deference: an Australian Perspective’, [2011] Public Law 75.

5 Supra n2 at paragraph 59.

6 Sir Anthony Mason, ‘Lecture 3 — Australian Administrative Law Compared with Overseas Models of
Administrative Law’, (2001) 31 Australian Institute of Administrative Law Forum 45, 55.

7 Citing Collector of Customs v Agfa-Gevaert (1996) 186 CLR 389, 394.

8 (1910) 11 CLR 1.

9 (1914) 18 CLR 54.

10 Ibid 86.

11 (1942) 66 CLR 161.

12 (1945) 70 CLR 598.

13 Ibid 614-5.

14 R v Metal Trades Employers’ Association, ex parte Amalgamated Engineering Union, Australian Section
(1951) 82 CLR 208, 248.

15 (2003) 211 CLR 476.

16 Referring to R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254.

17 (2002) 76 ALJR 598, [51].

18 Suprani5, [104].

19 Ibid [105].

20 Crevier v Attorney General of Quebec [1981] 2 SCR 220.

21 (2001) 206 CLR 323.

22 (1995) 184 CLR 163, 179.

23 Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 [163].

24 Anisminic Pty Ltd v Foreign Compensation Commission [1969] 2 AC 147.

25 Suprani5, [13].

26 Ibid [ 83].

27 The Hon Duncan Kerr MP, ‘Privative Clauses and the Courts: Why and How Australian Courts have
Resisted Attempts to Remove the Citizen’s Right to Judicial Review of Unlawful Executive Action’ (2005) 5
Queensland University of Technology Law and Justice Journal 195.

28 [2010] HCA 48.

29  Minister for Immigration and Citizenship v Li [2013] HCA 18; Minister for Immigration and Citizenship v Li
[2012] FCAFC 74.

30 (1938) 60 CLR 336 at 362.

31 Minister for Immigration and Multicultural Affairs v Jia (2001) 205 CLR 507, [127].

32 Article 1F of the Convention Relating to the Status of Refugees.

33 Singh, supra n123, [170].

34 [2010] HCA 16.

35 Ibid [124].

36 [2008] 1 SCR 190, [47].

37 Supra n34, [23] and [24].

62



AIAL FORUM No. 74

38
39
40

42
43
44
45
46

47

49
50

51
52
53
54
55
56
57
58

60

61

62
63
64
65
66

67
68
69

70
71
72
73
74

75
76

77
78

79

81

82
83
84

85
86
87
88
89

Ibid [38].

Ibid.

Ibid [43].

Ibid [36].

[2012] FCAFC 58, [15].

Ibid [8].

[2011] SCC 62.

Ibid [47].

Peter Macliver, ‘The State of Play in Administrative Law — Logic and Reason: Too Much to Ask For?’,
Australian Government Solicitor Administrative Law Forum, 14 October 2010, [61].

Supra n34, [28].

[2011] HCA 32.

Supra n29.

For example, Stephen Rebikoff seems to equate the concept of deference with judicial cowardice in the
face of a critical Minister. See Rebikoff, ‘Comment: Minister for Immigration and Multicultural Affairs v Yusuf
— One Door Closed, Another Opened?’ (2001) 29 Federal Law Review 453, 474.

Hayne J, supra n 4, 75.

Ibid.

Ibid 88.

Ibid 79.

Ibid.

Ibid 80.

Ibid 82.

Ibid 83.

Ibid 89.

Mary Crock, ‘Privative Clauses and The Rule of Law: The Place of Judicial Review Within the Construct of
Australian Democracy’ in Susan Kneebone (ed), Administrative Law and the Rule of Law: Still Part of the
Same Package? (1999) 66.

Ibid, referring to Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 and Lim v
Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1.

Ibid 68.

Ibid 73.

Supran 2.

Paragraph 51(xix) of the Constitution.

Mary Crock, ‘Defining Strangers: Human Rights, Immigrants and the Foundations for a Just Society’, (2007)
31 Melbourne Law Review 1053, 1062.

Kerr, supra n 27.

Denise Myerson, ‘The Rule of Law and the Separation of Powers’, (2004) 4 Macquarie Law Journal 1 at 2.
Mary Crock, ‘Judging Refugees: the Clash of Power and Institutions in the Development of Australian
Refugee Law’, (2004) 26 Sydney Law Review 51.

Ibid 72.

Ibid 73.

Supra n 20.

Supran 15.

Audrey Macklin, ‘Standard of Review: the Pragmatic and Functional Test’ in Colleen Flood and Lorne
Sossin, Administrative Law in Context, (Edmond Montgomery, 2008), 198.

Metropolitan Life Insurance Co v International Union of Operating Engineers, Local 796 [1970] SCR 425.
Wade MacLauchlan, ‘Transforming Administrative Law: the Didactic Role of the Supreme Court of Canada’,
(2001) 80 Canadian Bar Review 281, 285.

[2010] HCA 41.

Mary Crock and Daniel Ghezelbash, ‘Due Process and the Rule of Law as Human Rights: The High Court
and the “Offshore” Processing of Asylum Seekers’, (2011) 18 Australian Journal of Administrative Law 101,
111.

Ibid 109.

Mary Crock, ‘Judging Refugees’, supra n 69, 71-2.

Catherine Dauvergne, ‘Sovereignty, Migration and the Rule of Law in Global Times’, (2004) 67 Modern Law
Review 588, 606.

Supran 15.

Dauvergne, supra n 205, 610.

Dauvergne argues later in her article that the concept of the rule of law should be divorced from that of the
nation-state and instead focus on fundamental human rights on a worldwide level (ibid 610-615).

(1997) 81 FCR 71.

[2004] FCAFC 328.

Guo v Minister for Immigration and Ethnic Affairs (Full Federal Court) (1996) 135 ALR 421.

David Bennett QC, ‘Balancing Judicial Review and Merits Review’, (2000) 53 Administrative Review 3 at 11.
Stephen Gageler SC, ‘Beyond the Text: A Vision for the Structure and Function of the Constitution’, (2009)
32 Australian Bar Review 138, 151-2.

63



AIAL FORUM No. 74

90
91
92

93
94
95

96

97

98
99
100

101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123

Ibid 52.

Migration Act 1958 s 65.

Justice Dyson Heydon, ‘Judicial Activism and the Death of the Rule of Law’, (2003) 10 Otago Law Review
493, 495.

Ibid at 501-2.

Ibid at 507.

See for example Regina Graycar, ‘Judicial Activism or “Traditional” Negligence Law? Conception,
Pregnancy and Denial of Reproductive Choice’ in lan Freckelton QC and Kerry Petersen (eds), Disputes
and Dilemmas in Health Law, (Federation Press, 2006) at 446.

‘Judge set for Kirby mantle’, The Age, 17 February 2012.
http://www.theage.com.au/federal-politics/political-news/judge-set-for-kirby-mantle-20120216-1tbx0.html
Margaret Allars, ‘Chevron in Australia: a Duplicitous Rejection?’, (2002) 54 Administrative Law Review 569
at 585-7.

Wu Shan Liang, supra n 61.

Allars, supra n 96, 593.

Margaret Allars, ‘Deference to Tribunals, with Deference to Dworkin’, (1994-5) 20 Queens Law Journal 163,
210.

Hayne J, supra n 4.

Supran 7, [149] and [150].

[2011] SCC 61, [85] and [86].

Supran 7, [52] - [62].

Migration Act 1958 (Cth) ss 5CB, 5F.

Competition and Consumer Act 2010 (Cth) s 45(1)(b).

Child Support (Assessment) Act 1989 (Cth) ss 35, 36.

A New Tax System (Family Assistance) Act 1999 (Cth) Part 4, Div 1.

(1991) 102 ALR 497.

Dunsmuir, supra n 36, [47].

Supra n 61.

Mary Crock, ‘Defining Strangers’, supra n 66, 1064.

Mary Crock, ‘Privative Clauses and the Rule of Law’, supra n 60, 73.

Supra n 34.

Guo (Full Federal Court), supra n 87.

M38/2002 v Minister for Immigration and Multicultural and Indigenous Affairs [2003] FCAFC 131.

Re Woolley, ex parte Applicants M276/2003 (2004) 225 CLR 1.

Coco v R (1994) 179 CLR 427.

(1992) 177 CLR 106.

(1996) 186 CLR 302.

(1995) 183 CLR 273, [34].

Re Minister for Immigration and Multicultural Affairs, ex parte Lam (2003) 214 CLR 1.

(1990) 170 CLR 1.

64



AIAL FORUM No. 74

MAKING SENSE OF MOMCILOVIC:
THE COURT OF APPEAL, STATUTORY INTERPRETATION
AND THE CHARTER OF HUMAN RIGHTS AND
RESPONSIBILITIES ACT 2006

Bruce Chen*

Since the High Court's landmark decision on the Charter of Human Rights and
Responsibilities Act 2006 in Momcilovic v The Queen, the Victorian Court of Appeal has had
the opportunity to apply the High Court's findings on several occasions. This paper
examines four key cases to shed light on the current state of play regarding the Charter and
statutory interpretation.

On 8 September 2011, the High Court of Australia handed down its decision in Momcilovic v
The Queen (Momcilovic)," the first to deal extensively with the operation of the Charter of
Human Rights and Responsibilities Act 2006 (Vic) (the Charter). The High Court made
significant findings in respect of the interpretive provision under the Charter - section 32.
Section 32(1) provides that '[s]o far as it is possible to do so consistently with their purpose,
all statutory provisions must be interpreted in a way that is compatible with human rights'.
The High Court held that section 32(1) did not replicate the extensive effects of section 3 of
the United Kingdom Human Rights Act 1998, which permits legislation to be interpreted in a
way that may depart from parliament’s original intention.

However, as the High Court's decision was delivered by way of six separate reasons for
judgment, it has been difficult to determine the ratio in respect of certain matters. In
particular, while section 32(1) was considered to amount to an ordinary principle of statutory
interpretation, its precise effect was left unclear. So too the role of s 7(2) of the Charter, if
any, in respect of section 32(1). Section 7(2) of the Charter provides that '[a] human right
may be subject under law only to such reasonable limits as can be demonstrably justified in
a free and democratic society based on human dignity, equality and freedom, and taking into
account all relevant factors', including those set out under that subsection.

This paper examines four cases in which the Victorian Court of Appeal (the Court) has
sought to apply Momcilovic with respect to the Charter and statutory interpretation.

Slaveski v Smith

In Slaveski v Smith,? the Court was predominantly concerned with the correct interpretation
of section 24 of the Legal Aid Act 1979 (Vic), which provides that Victoria Legal Aid 'may"'
provide legal assistance to a person in certain circumstances. More specifically, the Court
was asked to determine whether certain rights to legal assistance in criminal proceedings
protected by sections 25(2)(d) and (f) of the Charter operated to transform this discretionary
power into an entitlement, such that an eligible person must be given legal aid.

Bruce Chen is a Senior Solicitor, Human Rights Team at the Victorian Government Solicitor's
Office. The author would like to express his gratitude to Alison O'Brien, Jessica Cleaver and
Catherine Roberts for their insightful comments on earlier drafts of this article. The views
expressed in this article remain those of the author and do not purport to represent the views of
the Victorian Government Solicitor's Office or any other person.
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In considering whether the provisions of the Legal Aid Act, interpreted in light of the Charter,
provided for an entitlement to legal aid, the Court (per Warren CJ, and Nettle and Redlich
JJA) noted that the High Court in Momcilovic by way of a 6:1 majority held that section 32(1)
'does not require or authorise a court to depart from the ordinary meaning of a statutory
provision, or the intention of Parliament in enacting the provision'.> Rather, section 32(1)
required that the purpose of a provision be discerned 'in accordance with the ordinary
techniques of statutory construction essayed in Project Blue Sky Inc v Australian
Broadcasting Authority.* The Court called upon the judgment of French CJ in Momcilovic as
being representative of the High Court's position on this issue, observing that it 'emerges
from Momcilovic that the effect of s 32(1) is limited'.

The Court set out a passage of French CJ's judgment, that section 32(1) requires:

statutes to be construed against the background of human rights and freedoms set out in the Charter
in the same way as the principle of legality requires the same statutes to be construed against the
background of common law rights and freedoms. The human rights and freedoms set out in the
Charter in significant measure incorporate or enhance rights and freedoms at common law. Section
32(1) [thus] applies to the interpretation of statutes in the same way as the principle of legality but with
a wider field of application...6

The principle of legality encompasses a well-recognised presumption at common law that
parliament does not intend to interfere with fundamental common law rights and freedoms
except by clear expression of an unmistakable and unambiguous intention.” Such rights and
freedoms include, for example, private property rights,® the privilege against self-
incrimination,® access to the courts,”® and open justice."" The significance of this principle
has recently been reaffirmed by the High Court." Pursuant to section 32(1) of the Charter,
such a presumption is now also applied to a broader range of rights, some of which are
lesser protected or unprotected by the common law, such as the right to privacy (section
13(a) of the Charter) and the right to freedom of expression (section 15(2) of the Charter).
That is the 'wider field of application' to which French CJ refers.

In Slaveski, the Court went on to lay down the following principles as to the precise effect of
section 32(1) of the Charter:

Consequently, if the words of a statue [sic] are clear, the court must give them that meaning. If the
words of a statue are capable of more than one meaning, the court should give them whichever of
those meanings best accords with the human right in question. Exceptionally, a court may depart from
grammatical rules to give an usual or strained meaning to a provision if the grammatical construction
would contradict the apparent purpose of the enactment. Even if, however, it is not otherwise possible
to ensure that the enjoyment of the human right in question is not defeated or diminished, it is
impermissible for a court to attribute a meaning to a provision which is inconsistent with both the
grammatical meaning and apparent purpose of the enactment. 3

Thus, it can be seen that section 32(1) has been interpreted as operating in a truly orthodox
fashion. It should be noted that Slaveski is now the leading authority on the operation of
section 32(1), such that it is arguably no longer necessary to refer back to the High Court's
decision in Momcilovic. The above passage has been applied by the Trial Division of the
Supreme Court as the definitive statement on what is permitted by section 32(1) in
interpreting legislation.™

Applying those considerations to the relevant provisions of the Legal Aid Act, the Court
noted that, according to ordinary principles of statutory interpretation, the word 'may' could
be read as 'shall' or 'must' 'where the particular context of words and circumstances make it
apparent that Parliament intended a statutory power to be exercised in a particular way in
certain events'.” Nonetheless, the Court found that section 32(1) did not transform the

discretionary power to grant legal aid under the Legal Aid Act into a mandatory one.
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The Court outlined a number of factors relevant to this determination, but most significantly
in the author's view, it held that the human rights protected by sections 25(2)(d) and (f) of the
Charter were 'expressly conditioned upon the existence of an entitlement to legal assistance
under the Legal Aid Act. Those rights by their own terms were not 'absolute and
unqualified’, and as such, were 'not intended to alter' the pre-Charter interpretation that the
power was discretionary.®

Due to the qualified scope of the human rights concerned, the Court had no need to consider
the limitation of human rights and whether section 7(2) of the Charter had any role to play in
section 32(1). However, this issue was given consideration in Noone v Operation Smile
(Australia) Inc.

Noone v Operation Smile (Australia) Inc

In this case,"” proceedings had been brought by the Director of Consumer Affairs Victoria
against a former dentist and his associated companies, in respect of claims that certain
alternative therapy treatments offered by a clinic they operated were effective in treating
cancer and had scientific support. The Director alleged that these claims amounted to
misleading and deceptive conduct in trade or commerce contrary to section 9(1) of the Fair
Trading Act 1999 (Vic). Amicus curiae had appeared in the proceedings below, and
submitted that section 9(1) should be construed in light of the right to freedom of expression
under section 15(2) of the Charter as including a mens rea element.

On appeal to the Court, Warren CJ and Cavanough AJA looked to the purpose of the
prohibition on misleading and deceptive conduct in trade or commerce under the Fair
Trading Act. Their Honours discerned that its 'clear purpose' was to reproduce in Victorian
law the consumer protection regime under the Commonwealth Trade Practices Act 1974
(and thus unifying the two). They rejected the argument that the statutory prohibition under
Victorian law, interpreted pursuant to the Charter, required the incorporation of a mens rea
element. Such an interpretation, it was held, would make the provision 'radically different
from its federal counterpart’, and thus would not be consistent with the purpose of the
provision.” As provided by section 32(1), statutory provisions are to be interpreted
compatibly with human rights so far as it is possible to do so consistently with their purpose.

In a separate judgment, Nettle JA expressed a similar view."® However, his Honour gave
further consideration to, and appeared to place greater emphasis on, the scope of the right
to freedom of expression. Based on comparative jurisprudence, Nettle JA found that the
right to freedom of expression under the Charter did not confer a right to engage in
misleading and deceptive conduct, and that even if it did, the absence of a mens rea
requirement would not offend the Charter.°

These findings of the Court were sufficient to dispose of the appeal.

However, it is the further discussion by the Court in respect of section 7(2) which bears
greater significance to the Charter jurisprudence. As alluded to above, what amounts to an
interpretation of a statutory provision compatible with human rights pursuant to section 32(1)
was unclear prior to Momcilovic, and remains so. The Charter harbours no definition of the
word, 'compatible’. This has given rise to conflicting arguments. On the one hand, it has
been argued that considerations relating to justification of human rights limitations must be
taken into account pursuant to section 7(2) before any incompatibility may be found. On the
other hand, it has been argued that section 7(2) is relevant only after incompatibility has
been found, and upon the Supreme Court giving consideration to making a 'declaration of
inconsistent interpretation' pursuant to section 36 of the Charter.
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The Court of Appeal in The Queen v Momcilovic*' had determined that the latter approach
was correct. The practical effect of this determination was to narrow the range of meanings
which could potentially be given to a statutory provision, so as to be '‘compatible' with human
rights. As such, there was a greater likelihood that a statutory provision could be found
incompatible with human rights. However, although the Court was unanimous in its findings
on section 7(2), the High Court was deeply divided by this issue on appeal.

In Noone, Warren CJ and Cavanough AJA dissected the various judgments of the members
of the High Court. Based on this analysis, their Honours observed that there seemed to be a
4:3 majority in favour of the proposition that section 7(2) did inform the interpretation process
under section 32(1), but that two of the four members in the majority on that point were in
dissent as to the final orders (Hayne and Heydon JJ). Chief Justice Warren and Cavanough
AJA therefore concluded that no ratio could be drawn from Momcilovic on this issue. Their
Honours considered that there was 'at least some doubt as to whether the Court of Appeal is
bound to follow its previous decision in Momcilovic', but otherwise left the question open.?

Justice Nettle agreed that there was no binding majority view in Momcilovic. However, his
Honour took a different tack, considering that it was appropriate to adhere to the Court's
previous finding on this point 'until and unless the High Court determines that it is
incorrect'.?®

Accordingly, while the Court's reasons on this point in Noone are both obiter and non-
conclusive, the joint judgment of Warren CJ and Cavanough AJA suggests that the Court
may, where appropriate, be amenable to reconsidering its position that section 7(2) has no
part to play in the interpretation of legislation. Nevertheless, until then, the Trial Division of
the Supreme Court has, when confronted with this choice, shown preference for the
approach of Nettle JA.?* The current authority is that of the Court in Momcilovic prior to its
appeal.

However, it should be noted that the position taken by the Attorney-GeneraI25 and the
Victorian Equal Opportunity and Human Rights Commission?® (both of whom have rights of
intervention under the Charter) is that section 7(2) does inform the interpretation process
under section 7(2).

WBM v Chief Commissioner of Police

In WBM v Chief Commissioner of Police,?” the appellant had pleaded guilty and received an
aggregate sentence of imprisonment for knowingly possessing child pornography,
making/producing child pornography, as well as other non-sexual offences. Subsequently,
the Sex Offenders Registration Act 2004 (Vic) was enacted. It provided for a sex offender
registration scheme for certain offenders who had committed 'registrable offences’'.

The issue before the Court was whether the appellant was subject to the scheme. This
turned upon the proper construction of the definition of an 'existing controlled registrable
offender’ under the Sex Offenders Registration Act. It required that a person be 'serving' a
sentence for a 'registrable offence' immediately before the date of enactment of the Act. The
appellant argued that he did not meet the definition. His primary argument was that on the
natural, grammatical meaning of the definition, he was not 'serving' the sentence because it
was an aggregate sentence for numerous offences, and only the offences related to child
pornography were registrable. It was therefore not possible to show that he would have
fallen within the definition had he only been sentenced for the two registrable offences. In
respect of the Charter, the appellant relied in support on the right under section 13(a) 'not to
have his ... privacy unlawfully or arbitrarily interfered with'.
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Aside from issues as to retrospectivity of the Charter's operation, the Court (per Warren CJ,
Hansen JA and Bell AJA) was unanimous in finding that the Sex Offenders Registration Act
did not limit the appellant's right to privacy, since it did not give rise to an ‘'arbitrary’
interference (nor was it unlawful).

Chief Justice Warren (Hansen JA agreeing) found that the aims of the legislation were to
reduce the likelihood of re-offending, facilitate the investigation and prosecution of future
offences, prevent registered sex offenders working in child-related employment, and
empower the monitoring of compliance with the legislative requirements. Her Honour
considered that these aims were 'legitimate’ and 'important' and could within reason 'provide
a basis for abrogating certain fundamental rights'. It was also considered 'in the best
interests' of society (and sex offenders) that sex offenders be deterred from re-offending,
and that those who re-offend or attempt to be capable of being located swiftly. The
legislation was 'directly linked to achieving these goals' and there was 'no practical, more

minimal, alternative'.?

Consistently with Slaveski, Warren CJ asserted that:

The interpretative exercise in s 32 (1) of the Charter merely demands that the Court select the
interpretation which is compatible (or the least incompatible) with human rights. The constructions
urged by the parties are compatible with the Charter right. As any construction is compatible, the
Charter can provide no further guidance.29

Justice Bell agreed that sex offender registration schemes of this kind were not incompatible
with human rights, because their purpose was to ensure that children were protected from
harm.*® Moreover, the inclusion of offenders sentenced in the past was not of itself arbitrary.
His Honour examined in detail the confined scope of application of the definition for 'existing
controlled registrable offender' in reaching this finding. Justice Bell also expressed that he
'gave weight to the method chosen by the legislature for selecting which past offenders are
to be subject of the child-protecting scheme'.*'

As is evident from the discussion above, the Court unanimously found that the Charter
arguments offered no assistance to the appellant.

The Court also made a number of significant observations on the common law principle of
legality (the appellant having argued there had been an abrogation of the common law right
or freedom to carry on one's own business or trade). The Court unanimously agreed that
the principle of legality did not involve justification considerations. As Warren CJ stated:

When applying the principle of legality one takes the right at its highest. It is not appropriate to
consider whether any abrogation of a common law fundamental right or freedom is justified. It must be
kept in mind the fact that the principle of legality does not require one to look at whether the intended
end justifies the proposed means. In other words, the principle of legality is engaged when
fundamental rights and freedoms are threatened even where the Parliament had a good reason to
abrogate them such as to promote an overall increase in rights and freedoms for all.*?

The strength of the common law principle of legality, where it is applicable, can thus be
contrasted with that of the Charter due to the principle's absence of justification
considerations (should section 7(2) of the Charter indeed be found to have a role to play in
interpretation). Nevertheless, Warren CJ noted that the strength of the principle may vary
according to the significance of the right, the context in which it is raised, and depending on
whether the right has been weakened or qualified over time (including by legislation).*®
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Taha and Brookes

The last of this quartet of cases is Victorian Toll v Taha; Victoria v Brookes,* a case handed
down in March this year.

That case dealt with the interpretation of section 160 of the Infringements Act 2006 (Vic),
which pursuant to subsection (1) conferred on the Magistrates' Court the power to order that
an 'infringement offender' be imprisoned for a specified period for non-payment of fines.
Subsections (2) and (3) contemplated the making of less severe orders for certain
infringement offenders, such as those with a mental or intellectual impairment, disorder,
disease or illness. Two appellants were involved in these proceedings. One possessed an
intellectual disability, and the other suffered from a mental iliness.

The question before the Court was whether the proper construction of section 160 of the
Infringements Act required the Magistrates' Court to take into account the options available
under subsections (2) and (3), before making an order for imprisonment under subsection

(1).

The Court answered this question in the affirmative. Justice Nettle reached his conclusion
on the basis of ordinary principles of statutory interpretation, and considered that his
construction was supported by the Charter. Justice Nettle equated section 32(1) with the
common law principle of legality, consistently with the approach previously adopted in
Slaveski (his Honour having been one of the judges of the Court in that case). Justice Tate
also reached her findings on the basis of ordinary principles of statutory interpretation
(although her Honour's judgment went further on Charter grounds, as discussed below).
Justice Osborn agreed with the findings of Nettle and Tate JJA on non-Charter grounds.

Although the operation of section 32(1) of the Charter was not central to the determination of
the appeal, the judgment of Tate JA is interesting to note because it revisits the effect of
section 32(1), as well as the role of section 7(2), in light of the High Court's reasoning in
Momocilovic.

In relation to section 32(1), Tate JA considered that the High Court's findings in Momcilovic

'should not be read as implying that s 32 is no more than a "codification" of the principle of

legality’.®® In her Honour's view, not all six members of the High Court had shared this

position. Justice Tate reproduced and relied upon this passage of Gummow J's judgment
(Hayne J agreeing):

[T]he reference to 'purpose’ in such a provision as s 32(1) is to the legislative 'intention' revealed by
consideration of the subject and scope of the legislation in accordance with principles of statutory
construction and interpretation. There falls within the constitutional limits of that curial process the
activity which was identified in the joint reasons in Project Blue Sky ... [where] McHugh, Gummow,
Kirby and Hayne JJ, before setting out a lengthy passage from Bennion's work Statutory Interpretation,
said:

'The duty of a court is to give the words of a statutory provision the meaning that the
legislature is taken to have intended them to have. Ordinarily, that meaning (the legal
meaning) will correspond with the grammatical meaning of the provision. But not always.
The context of the words, the consequences of a literal or grammatical construction, the
purpose of the statute or the canons of construction may require the words of a legislative
provision to be read in a way that does not correspond with the literal or grammatical
meaning.'

That reasoning applies a fortiori where there is a canon of construction mandated, not by the common
law, but by a specific provision such as s 32(1).36
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