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THE INTEGRITY BRANCH OF GOVERNMENT 

AND THE SEPARATION OF JUDICIAL POWER 
 
 

Joseph Wenta* 
 
 
The influence of the separation of judicial power on the development of Australia’s 
governmental institutions is widely recognised. The generally strict approach to the 
separation of federal judicial power has both facilitated and constrained the continued 
development of the institutions and processes of government and of administrative law. 
Institutions which test the boundaries of the Constitution continue to be designed; the 
various accountability mechanisms of the ‘new’ administrative law provide relevant 
examples.1 The identification of a ‘fourth’ or ‘integrity’ branch of government represents one 
attempt to conceptualise and explain the wider range of accountability mechanisms 
comprising contemporary Australian government. This paper examines the relationship 
between the judicial branch and the ‘fourth arm’ of government, and explores the potential 
impact of established constitutional principles on the development and operation of the 
integrity branch. 
 
This paper argues that the range of integrity functions performed by the judicial branch of 
government and its members extends beyond judicial review of governmental action. While 
judicial review of administrative action no doubt constitutes a significant proportion of the 
integrity activity of the judicial branch, members of the judiciary are often asked to engage in 
a wider range of integrity functions and processes. This activity often involves extra-judicial 
functions. However, the constitutionality of extra-judicial activity remains unclear, and the 
desirability of extra-judicial activity is contestable; this casts some doubt on the capacity of 
the judiciary and its members to participate in the further development and operation of the 
integrity branch of government. 
 
The paper begins with an exploration of the concept of the integrity branch of government 
and established constitutional principles affecting the interaction of the integrity branch and 
the judiciary. Part I of the paper examines the nature of the integrity branch of government, 
and identifies as ‘integrity functions’ a number of activities and processes performed by 
members of the judiciary as extra-judicial activities. Part II outlines the development of the 
separation of judicial power in the Australian context, with an emphasis on the development 
and operation of the persona designata exception and the incompatibility condition. The 
paper suggests that any interference with the decisional independence of judicial officers 
performing functions as designated persons is likely to raise questions of incompatibility, and 
will potentially compromise extra-judicial participation in the integrity branch. 
 
Part III considers the extent to which established principles of Australian constitutional law 
may permit members of the judiciary to perform a wider range of integrity functions. The 
paper argues that participation of judicial officers in the operation of the integrity branch is 
potentially accommodated by the persona designata exception to the strict separation of 
judicial power. Further, the paper suggests that integrity functions and processes are not 
necessarily incompatible with judicial office; careful attention must be paid to the nature and 
mode of performance of each integrity function in order to ensure that an assessment of  
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incompatibility is accurate. Part IV of the paper evaluates briefly factors affecting the 
desirability of extra-judicial participation in the operation of the integrity branch. While many 
of the objections to extra-judicial activity have merit, this paper argues that extra-judicial 
involvement in the performance of integrity functions is, on balance, an acceptable element 
of modern government. While the separation of judicial power necessarily controls judicial 
participation in the development and operation of the integrity branch, the paper concludes 
that the separation of judicial power does not prohibit the participation of judicial officers in a 
range of integrity activities and processes. 
 
Part 1 The integrity branch of government 
 
The ‘integrity branch’ is the most recent manifestation of a ‘fourth arm’ of government,2 
intended to both interact with and supervise each of the legislative, executive and judicial 
branches of government. Chief Justice Spigelman (as he then was) identified the core 
responsibility of the integrity branch as ‘ensur[ing] that each governmental institution 
exercises the powers conferred on it in the manner in which it is expected and/or required to 
do so and for the purposes for which those powers were conferred, and for no other 
purpose’.3 A wide range of institutions, including the executive, legislature and judiciary, the 
public service, the Auditor-General, ombudsmen, ‘watchdog’ agencies (such as the 
Independent Commission Against Corruption, the Police Integrity Commission and the Crime 
Commission in the New South Wales context), civil society, the media and international 
agencies have been included within the family of bodies that comprise the integrity branch.4 
 
Early contributions to exploration of the integrity branch attributed a ‘semi-constitutional’ 
status to the fourth arm.5 However, integrity branch scholarship has increasingly recognised 
the wider range of bodies and process that perform integrity functions. The integrity branch 
has more recently been characterised as an ‘integrity system’, ‘[consisting] of the broad 
range of institutions, processes, people and attitudes working to ensure integrity in the 
exercise of our society’s many different forms of official power’.6 The concept of an integrity 
system extends beyond institutions contemplated by the ‘semi-constitutional’ foundation to 
include private sector bodies.7 The wide range of institutions, functions and process 
comprising the integrity system has seen the integrity branch described as a ‘bird’s nest’,8 in 
order to demonstrate that it is the combined effect of those institutions, functions and 
processes which comprise the integrity branch that is of greatest significance. While some 
institutions are no doubt quintessentially ‘fourth arm’, it is the totality of the integrity branch 
that is most important. 
 
Although this paper may appear to favour the ‘semi-constitutional’ conception of the integrity 
branch by virtue of its subject-matter, the arguments canvassed are intended to apply 
equally to the wider notion of an integrity system.9 Neither the ‘semi-constitutional’ nor the 
‘integrity system’ account of the integrity branch is superior; each is developed with a 
foundation in the same principles and ideas. Both constructions accept the significance of a 
wider range of functions (extending beyond those performed by the traditional institutions of 
government) in the operation and maintenance of a democratic system of government which 
observes the rule of law. It is in this context that the arguments in this paper are developed. 
 
Integrity functions and the judiciary 
 
Integrity branch scholarship has long recognised that the judicial and integrity branches 
intersect.10 However, the full range of integrity functions performed by the judiciary has not 
been explored in detail. This section of the paper considers the relationship between the 
integrity and judicial branches, both identifying the wider range of integrity functions 
performed by judicial officers, and exploring the extent to which judges are in fact involved in 
the performance of those functions. 
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The integrity functions performed by the judicial branch and its members can be divided into 
three categories. Judicial review of both legislative and administrative action forms the first 
and most widely recognised integrity function performed by the judiciary.11 The availability of 
an independent judiciary with powers to examine the legality of legislative and executive 
activity is a core feature of the Australian integrity system. The second integrity function 
performed by the judicial arm of government is the supervision of the institutions and 
processes comprising the integrity system.  An exercise of power to engage in judicial review 
for the purpose of monitoring the integrity branch is arguably of a unique character; the 
judiciary performs an essential integrity task by ensuring mutual accountability within the 
integrity system.12  
 
The extra-judicial13 performance of public functions by judicial officers should also be 
recognised as a third broad category of integrity function.  Examples of these functions 
include participation in quasi-judicial review bodies; the conduct of quasi-judicial 
investigations; and supervision or oversight of executive activity.14  
 
Quasi-judicial review bodies 
 
Judges often participate in the operation of quasi-judicial review bodies. A body or function 
may be described as ‘quasi-judicial’ either where it is performed in a ‘judicial’ or ‘judicial-like’ 
manner or where it does not clearly involve the exercise of judicial power.15  Merits review 
tribunals (such as the Administrative Appeals Tribunal (AAT)) are a prominent example of a 
quasi-judicial review body.16 The task of a merits review tribunal is to ‘stand in the shoes of 
the original decision maker’17 and to identify the ‘correct or preferable’ exercise of 
administrative power.18 The AAT is then empowered to affirm, vary, or set aside the decision 
under review.19 
 
It is not immediately clear that the AAT performs an integrity function; the process of merits 
review need not involve consideration of any factors other than what is ‘right’ or ‘fair’ in the 
circumstances.20 However, although the power of the AAT in relation to questions of law is 
limited, the Tribunal may be required to form an opinion on a point of law in order to 
complete the task of merits review.21 Identification of the correct or preferable exercise of an 
administrative discretion will almost certainly necessitate some consideration of the legal 
boundaries placed upon a decision-maker; the Tribunal cannot make the ‘correct or 
preferable’ decision without some appreciation of the nature and extent of the power to be 
exercised. Review of legality, which would include the manner and purpose of the exercise 
of power, is inherent in the process of merits review.22 It can be argued, therefore, that the 
AAT performs an integrity function. 
 
The AAT is an excellent example of a quasi-judicial body which involves judicial officers in 
the extra-judicial performance of an integrity function. The President of the AAT must be a 
Judge of the Federal Court.23 Additional Ch III judges24 can be appointed as presidential 
members of the Tribunal.25 It has long been accepted that judicial members are appointed to 
the AAT as persona designata.26 These provisions have been accepted as compelling some 
adherence to the ‘judicial model [of decision making], separate from, and independent of, the 
Executive’.27 Members of the judicial branch remain available to participate in the operation 
of the Tribunal; the AAT reports that judicial officers comprised 20% of the membership of 
the Tribunal in the 2010-2011 reporting period.28 However, former members of the AAT note 
that the involvement of judges in the activities of the Tribunal has declined in more recent 
years, particularly when compared with the operation of the Tribunal in its formative years. 29 
These observations seem to be accurate; the AAT itself reports that judicial officers were 
engaged in less than 1% of all hearings conducted by the Tribunal in 2010/2011.30 While 
judicial officers are involved in the activities of the AAT, it seems that the extent of that 
participation is not particularly extensive. 
 



 
AIAL FORUM No. 70 

45 

Quasi-judicial investigations 
 
Judicial officers have historically undertaken quasi-judicial investigative tasks such as the 
conduct of Royal Commissions. A Royal Commission is an ‘ad hoc advisory [body] 
appointed by governments to obtain information which is presented in the form of a report’, 
and which can be deployed for an infinite variety of purposes.31 Prasser has developed a 
typology for the classification of public inquiries, which allows broad categorisation of Royal 
Commissions based upon the function that they perform.32 Royal Commissions may be 
classified as ‘inquisitorial/investigative inquiries’, which ‘[investigate] allegations [of] 
suspected impropriety or maladministration of individuals and organisations in both 
government and the private sector [or] find the cause of a particular catastrophic event’.33 
Inquisitorial/investigative Royal Commissions not only collect publicly available data and 
receive evidence from witnesses, but may also utilise a range of coercive powers to gather 
further information.34 Many inquisitorial/investigative Royal Commissions are conducted by 
either active or former judicial officers,35 and in a manner that is broadly analogous with 
judicial proceedings.36 ‘Public Advisory inquiries’, on the other hand, ‘are not concerned with 
investigating allegations [or] improprieties … instead, their aim is to inform, summarise and 
make suggestions to government on the possible solution to a particular policy problem’.37 
 
Royal Commissions are widely identified as a component of the integrity branch of 
government.38 However, it is submitted that only those inquisitorial/investigative Royal 
Commissions directed to the investigation of allegations of impropriety and maladministration 
truly perform an integrity function. Many Royal Commissions have been established in order 
to examine systematic misuse of public power;39 the emerging trend seems to be to use 
Royal Commissions almost exclusively for this purpose.40 Policy advisory Royal 
Commissions, which focus primarily on the provision of information to government, are far 
less likely to address questions of the use and misuse of public power.41 Consequently, it is 
doubtful that policy advisory Royal Commissions are accurately described as an integrity 
activity. 
 
Royal Commissions are often mischaracterised as judicial inquiries, when they are more 
appropriately regarded as manifestations of executive government;42 it is well-established 
that the power to issue a Royal Commission stems from the prerogative.43 This may simply 
be a by-product of the historical practice (in some jurisdictions) of conferring Royal 
Commissions upon judicial officers (in their personal capacity).44 It is difficult to reach a 
general view as to the extent of judicial participation in Royal Commissions. However, 
Prasser’s study of governmental inquiries allows identification of some significant features of 
the modern approach to the use of Royal Commissions and the selection of Royal 
Commissioners. The Commonwealth is most likely to initiate an inquisitorial/investigative 
Royal Commission; all Commonwealth Royal Commissions conducted after 1990 have been 
inquisitorial/investigative in nature.45 Former judges are most likely to be tasked with the 
conduct of a Royal Commission; all but one of the Commonwealth Royal Commissions 
issued after 1990 have been conducted by a retired judge.46  
 
Supervision of administrative activity 
 
Judicial officers may also be involved (extra-judicially) in administrative processes which 
seek to supervise and/or control executive activity. In some instances, rather than 
undertaking an administrative task directly, judicial officers may supervise and either 
authorise or prevent, the exercise of executive power. Although strictly speaking an 
administrative task, this ‘supervisory’ process imposes a significant check on the activities of 
the executive, as a judicial officer mediates the application of executive power to the 
individual citizen. An example of this form of administrative function is the power to issue a 
warrant. As the majority of the High Court in Kuru v New South Wales observed: 
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Although the grant of a warrant is an administrative act, it is performed by an office-holder who is also 
a judicial officer enjoying independence from the Executive Government and hence from the police. 
This facility is thus an important protection, intended by Parliament, to safeguard the ordinary rights of 
the individual … [The warrant is issued by] an officer who is not immediately involved in the 
circumstances of the case and who may thus be able to approach those circumstances with 
appropriate dispassion and attention to the competing principles at stake. …47 

 
It is possible to characterise such a supervisory process as an integrity activity. The judicial 
officer is not directly involved in the performance of a ‘primary’ executive activity (that is, the 
judicial officer does not decide that particular action is necessary, and then proceed with that 
action); rather, the judicial officer examines executive activity with a view to ensuring that the 
activity is consistent with limits upon the power of the executive branch of government. It is 
the ‘secondary’ or ‘supervisory’ nature of this involvement that merits recognition as an 
integrity process. The purpose of involving a judicial officer in the warrant issuing process is 
to ensure that the significant powers conferred upon the executive are exercised for the 
purpose and in the manner intended by parliament. 
 
Participation of judicial officers in processes of this nature has been the source of 
controversy.48 Nevertheless, both the Commonwealth and New South Wales Parliaments 
have continued to involve judicial officers in the administrative process of issuing warrants.49 
In the Commonwealth jurisdiction, for example, eligible Ch III judges (being those judges 
who have consented to the conferral of power to issue warrants in their personal capacity) 
are empowered to issue telecommunications service warrants under s 46 of the 
Telecommunications (Interception and Access) Act 1979 (Cth).50 Nominated AAT members 
have also been permitted to issue warrants under the same provision since 1997.51 The 
character of the available issuing authorities52 (and the real activities of those authorities) 
has been monitored since that time.53 The data collected and published in accordance with 
statutory requirements provides some useful insight regarding the true extent of extra-judicial 
performance of the warrant issuing function.  
 
Figure 1 (below) shows that Ch III judges have remained available to issue warrants under 
the Telecommunications (Interception and Access) Act 1979 (Cth) s 46, and have formed 
approximately 60% of the officers available to issue warrants under the provision for the last 
10 years.54 Table 1 shows that the total number of officers available to issue warrants, and 
the number of warrants issued, have both essentially doubled since the 1999-2000 reporting 
period.55 The proportion of Ch III judges available to issue warrants has, however, remained 
relatively stable at approximately 60% (Figure 1). Figure 2 shows that, while the proportion 
of warrants issued by federal judges under s 46 was relatively low,  between 5% and 7% in 
the period 2001-2002 to 2005-2006; the proportion of warrants issued by federal judges has 
increased in the period 2006-2007 to 2010-2011, reaching a peak of approximately 21% in 
the reporting period 2009-2010.56 Finally, Table 48 in the 2010/2011 Report itself shows that 
the identity of the issuing authority varies significantly between Australian jurisdictions.57 
 
Collectively, this information demonstrates that judges both appear (and in fact continue) to 
perform the warrant issuing function under the Telecommunications (Interception and 
Access) Act 1979 (Cth),58 defying expectations that the function would be transferred to 
nominated AAT members in the period following the 1997 amendments.59 If there is any 
identifiable trend, it is that judges continue to make themselves available to perform the 
warrant issuing function. It is not immediately apparent, however, that judicial involvement in 
these activities is preferred. As Table 48 in the 2010/2011 Report shows, the identity of the 
issuing officer differs significantly between jurisdictions. In many instances, this may be a 
product of practicality or administrative practice rather than any preference for the 
participation of judicial officers. However, it is clear that extra-judicial participation in this 
particular warrant issuing function persists, and it appears likely to continue. 
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Table 1 - Number of Authorising Officers and Number of Warrants Issued 
Year Total Authorising Officers Total Warrants Issued 

1997-1998 61 675 
1998-1999 52 1284 
1999-2000 53 1689 
2000-2001 55 2157 
2001-2002 66 2512 
2002-2003 57 3058 
2003-2004 58 3028 
2004-2005 75 2883 
2005-2006 69 3011 
2006-2007 90 3279 
2007-2008 92 3244 
2008-2009 93 3220 
2009-2010 101 3584 
2010-2011 109 3313 
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What is to be made (collectively) of these examples of judicial participation in the integrity 
system? The scale of judicial participation in these activities aside, judicial officers are at 
least prepared to give the appearance that they will undertake extra-judicial activities. A 
portion of these extra-judicial functions can be characterised as integrity functions; while the 
identification of activities of merits review tribunals and Royal Commissions as integrity 
functions is not necessarily controversial, the recognition of extra-judicial supervision of 
executive action as an integrity process potentially represents an expansion of the integrity 
branch concept. This is, however, consistent with the prevailing trend in integrity branch 
scholarship favouring the recognition of a wider range of activities and processes as integrity 
functions. Finally, we must note that these extra-judicial functions are performed by judges, 
not as judges, but in their personal capacity. The scope of permissible extra-judicial activity 
is a vexed issue in Australian public law. Two closely related questions arise; (i) Is the extra-
judicial participation of judicial officers in the operation of the integrity branch of government 
constitutionally permissible? (ii) Is the extra-judicial performance of a wider range of integrity 
functions by judicial officers appropriate or desirable?  
 
Part II The separation of judicial power 
 
The Australian approach to the separation of federal judicial power takes, as its starting 
point, the constitutional expression ‘judicial power of the Commonwealth’.60 A power or 
function must be characterised as ‘judicial’ or ‘non-judicial’ before the principles affecting the 
separation of federal judicial power can be applied.61 While the constitutional expression 
‘judicial power’ is not easily defined, key features include the ‘binding and authoritative’62 
determination of a controversy63 by application of ‘the law as it is’64 to facts ascertained by 
the decision-making body65. No magical constellation of factors identifies any particular 
power as ‘judicial’ or ‘non-judicial’;66 rather, an assessment of all relevant factors, including 
the context in which the power is to be exercised, is required before a particular power is 
characterised.67  
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The strict separation of federal judicial power rests on two propositions developed by the 
High Court in the first half of the 20th century, and ultimately affirmed in the Boilermakers’ 
case.68 The first proposition requires that the judicial power of the Commonwealth only be 
exercised by federal courts established in accordance with the provisions of Ch III 
Constitution.69 The second requires that federal courts be permitted only to exercise the 
judicial power of the Commonwealth, or non-judicial functions that are incidental to the 
exercise of judicial power.70 The first proposition has not been questioned.71 The second 
proposition, however, has been the subject of some concern.72 The identification of 
exceptions to the second element of the separation of federal judicial power has mitigated 
the effect of that proposition.73 The persona designata exception is of particular importance 
where the constitutionality of extra-judicial activity is considered.74 
 
The persona designata concept 
 
The persona designata concept has an extended history in Australian public law. As Walker 
has noted, the concept appeared in the legal systems of the Australian colonies prior to 
federation, and was addressed by the early High Court without apparent disapproval.75 At 
this point the persona designata concept operated simply as a principle of statutory 
interpretation;76 Gordon outlined the operation of the concept in relatively clear terms: 
 

[The persona designata concept is applied] where a person is indicated in a statute … not by name, 
but by his name of office or as one of a class [that is, as a judge]. Then question arises whether he is 
meant in his [capacity as a judge], or whether the intention is to single him out … as an individual, the 
reference to [the holding of judicial office] being merely a descriptive means of identifying him.77 

 
The persona designata concept also found life as an exception to the second element of the 
separation of federal judicial power in Boilermakers’.78 In this context, the term ‘persona 
designata’ is used ‘as a shorthand expression of a limitation on the principle of 
Boilermakers’, acknowledging that there is no necessary inconsistency with the separation of 
powers mandated by Ch III of the Constitution if non-judicial power is vested in individual 
judges detached from the court they constitute’.79 Although the potential for the persona 
designata concept to thwart high constitutional principle was immediately recognised,80 the 
doctrine was not formally condemned.81  
 
The High Court returned to the persona designata concept in Hilton, concluding that the 
conferral of power to issue telecommunications intercept warrants on ‘Judges’ did not violate 
Ch III of the Constitution.82 The majority (Gibbs CJ, Deane and Dawson JJ) applied the 
persona designata concept in construing the relevant statute, concluding that the intention of 
Parliament in conferring power upon ‘Judges’ was to empower the class of person to 
perform the warrant issuing function in their personal capacity.83 While Mason and Deane JJ 
accepted that the persona designata concept existed as a matter of ‘settled principle’,84 their 
Honours maintained that ‘a clear expression of legislative intention’85 was required in order 
for a function to be conferred on a judicial officer as a designated person. In concluding that 
that the intention of Parliament to confer power upon Judges as designated persons was not 
clear in this instance, Mason and Deane JJ noted as factors affecting their decision the use 
of the descriptor ‘Judge’ to identify the class of person, the quasi-judicial nature of the power 
in question, the absence of protection for ‘judges’ exercising the warrant issuing power and 
the failure to seek consent of judges prior to conferral of the function.86 The concerns of 
Mason and Deane JJ were largely addressed in a recasting of the statutory regime in 1987; 
the majority of the High Court in Grollo effectively endorsed Telecommunications 
(Interception) Act 1979 (Cth) s 6D as providing a formula which could be utilised validly to 
confer a non-judicial function upon a judicial officer in  their personal capacity.87 
 
Although the persona designata concept was again subjected to criticism as an ‘elaborate 
charade’88 designed to subvert the separation of federal judicial power, it seems that the 
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concept remains of significance in Australian public law. Most significantly, the Constitution 
does not expressly prohibit the conferral of extra-judicial functions on judicial officers.89 
Second, the persona designata concept operates as an adjunct to the Boilermakers’ doctrine 
(which is, at least presently, well established in Australian constitutional law), ameliorating 
the strict nature of the proposition established in that case. Further, the practice of conferring 
functions on judges as designated persons persists, and does not appear likely to cease in 
the near future. Although each piece of legislation must be construed independently, both 
the Commonwealth and New South Wales Parliaments seem inclined to utilise the statutory 
formula that was accepted in Grollo. 90 As a result, the persona designata concept seems to 
remain relevant both as a matter of constitutional principle and as a rule of statutory 
interpretation which is of significance beyond the scope of the Boilermakers’ doctrine. 
 
The incompatibility condition 
 
Having recognised the capacity of the persona designata concept to effectively neutralise 
the separation of federal judicial power, both the majority and dissenting opinions in Hilton 
suggested that the operation of the concept should be limited.91 The ‘incompatibility 
condition’92 was developed as a limit on the operation of the persona designata concept, with 
the purpose of ensuring that the principles underpinning the separation of federal judicial 
power were not compromised by the operation of the persona designata concept.93 The 
incompatibility condition was explained in a trilogy of cases in the mid-1990s; in Grollo and 
Wilson94 the High Court identified the scope and operation of the concept in relation to 
federal judges, while the landmark decision in Kable considered the application of the 
incompatibility principle to State courts forming part of the integrated federal judicature. 
 
Development of the incompatibility condition 
 
The decision of the High Court in Grollo cemented the incompatibility condition as a gloss on 
the persona designata concept. In Grollo, a majority of the High Court confirmed that the 
non-judicial function of issuing telecommunications intercept warrants was validly conferred 
upon federal judges as designated persons, that function not being incompatible with judicial 
office.95 The conferral of non-judicial functions on judges as designated persons was subject 
to two conditions: the consent of the judge in question was required before a non-judicial 
function could be validly conferred upon them; and, in addition, the non-judicial function 
could not be ‘incompatible either with the judge’s performance of judicial functions or with the 
proper discharge by the judiciary of its responsibilities as an institution exercising judicial 
power’.96 The joint judgment in Grollo (Brennan CJ, Deane, Dawson and Toohey JJ) went on 
to outline three circumstances in which incompatibility might arise; the performance of non-
judicial functions might require ‘so permanent and complete a commitment’ that the 
performance of ‘substantial’ judicial functions was impractical (‘practical incompatibility’); the 
nature of the non-judicial functions might compromise or impair the ability of the judge to 
perform judicial functions with integrity (‘judicial integrity incompatibility’); and finally, ‘the 
performance of non-judicial functions of such a nature that public confidence in the integrity 
of the judiciary as an institution or in the capacity of the individual judge to perform his or her 
judicial functions with integrity is diminished’97 (‘public confidence incompatibility’).98 
 
The ‘public confidence’99 category of incompatibility was explored in greater detail in the 
High Court’s later decision in Wilson. In Wilson, a majority of the High Court held that the 
preparation of a report for the purposes of s 10 of the Aboriginal and Torres Strait Islander 
Heritage and Protection Act 1984 (Cth) was incompatible with federal judicial office as it 
would jeopardise public confidence in the independence and impartiality of the judiciary.100 In 
order to determine whether public confidence incompatibility existed, the function under 
consideration must satisfy the detailed criteria set out in the joint judgment of Brennan CJ, 
Dawson, Toohey, McHugh and Gummow JJ. First, the statute conferring a function on a 
judge as designated person must be examined; if the function is not ‘an integral part of, or  
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closely connected with, the functions of the Legislature or the Executive Government’, no 
incompatibility appears, and the inquiry ceases at this point (the ‘close connection question’). 
If the function is part of or closely connected with the Legislature or the Executive 
Government, the mode of performance is considered in more detail; if the function is not 
performed ‘independently of any instruction, advice or wish of the Legislature or the 
Executive Government, other than a law or an instrument made under law’, incompatibility 
exists (the ‘decisional independence question’101). If the function must be performed 
independently, the basis on which any discretionary power is to be exercised must be 
explored; if a discretion is to be exercised on political grounds (that is, on ‘grounds that are 
not confined by factors expressly or impliedly prescribed by law’), public confidence 
incompatibility may exist (the ‘political grounds question’). Although ‘a judicial manner of 
performance’ does not guarantee that a discretion will not be exercised on political grounds, 
a failure to comply with the requirements of procedural fairness suggests that ‘it is unlikely 
that the performance of the function will be … free of political influence or without the 
prospect of exercising a political discretion’ (the ‘judicial manner qualification’).102 
 
The close relationship of the incompatibility condition and the persona designata concept 
virtually guaranteed that the incompatibility condition would endure a level of criticism. Those 
concerned with the potential effect of the persona designata concept suggested that the 
incompatibility condition did not go far enough to adequately safeguard the independence of 
the federal judiciary.103 The public confidence incompatibility test developed in Wilson has 
been impugned as inflexible,104 and is said to rely upon vague and indeterminate criteria (the 
‘close’ connection and ‘political’ grounds questions).105 Despite recognising that the public 
confidence incompatibility test has ‘not always been observed in practice’,106 the joint 
judgment does not seem to contemplate circumstances in which the question of compatibility 
(or constitutionality more broadly) requires some consideration of factors beyond those 
found in the public confidence test. The approach of Gaudron J, who acknowledged 
historical practice as permitting the performance of functions that might otherwise give rise to 
incompatibility, presents a noteworthy contrast.107. 
 
Incompatibility and persona designata in the States 
 
It is widely acknowledged that the constitutional arrangements of the Australian States do 
not require the strict separation of the judicial arm of government required by the federal 
Constitution.108 However, the High Court recognised in Kable that it is beyond the power of a 
State Parliament to confer upon State courts functions that are incompatible with the position 
of those courts as potential repositories of federal jurisdiction.109 The High Court has also 
recognised that the federal Constitution requires that there exist bodies fitting the description 
of the ‘Supreme Court of a State’, with all the characteristics that the expression entails.110 
Despite initially appearing to be a concept of restricted application, the Kable principle has 
provided the basis for findings that legislation of State Parliaments impermissibly interfered 
with State courts on several occasions.111  
 
Given the proximity of the decisions in Kable and Wilson, it is unsurprising that the persona 
designata concept was referred to in Kable. Perhaps most famously, McHugh J observed 
that the interplay of the Kable principle and the persona designata concept remained 
unexplored.112 The potential application of the persona designata concept to State judges 
was not considered by the High Court until its decision in Wainohu. 
 
Wainohu v New South Wales 
 
The decision of the High Court in Wainohu addressed a number of important questions 
regarding the role of the persona designata concept at the State level113 and the operation of 
the incompatibility condition.114 These questions arose in relation to the power purportedly 
conferred upon judges of the Supreme Court of New South Wales to designate a particular 
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group as a ‘declared organisation’ for the purposes of the Crimes (Criminal Organisation 
Control) Act 2009 (NSW) (CCOCA). The High Court found (by a 6:1 majority, Heydon J 
dissenting) that the CCOCA was invalid as it impaired the institutional integrity of the 
Supreme Court of New South Wales.115 Despite being concerned with State courts and 
judges, Wainohu provides some insight as to the likely future application of the persona 
designata concept and the incompatibility condition. 
 
Although the persona designata concept is treated with varying levels of enthusiasm in 
Wainohu, it seems that the concept remains relevant only as a factor in the process of 
determining whether the institutional integrity of a State court is compromised. For French 
CJ and Kiefel J the persona designata concept was simply an unwarranted complication in a 
State jurisdiction not directly affected by a constitutionally mandated separation of powers, 
and should not be elevated to the status of constitutional principle.116 Nevertheless, their 
Honours noted that an attempt to confer a function on a judicial officer as a designated 
person should be considered in determining whether the institutional integrity of a State court 
was affected by a particular legislative scheme, but would ‘generally not be determinative’.117 
The joint judgment of Gummow, Hayne, Crennan and Bell JJ seems equally reluctant to 
adopt the persona designata concept as a matter of constitutional principle in relation to 
State judges and courts.118  
 
The future operation of the incompatibility condition (as it relates to functions conferred on 
judicial officers as designated persons) after Wainohu is also uncertain. Although both 
majority judgments in Wainohu refer to Wilson, neither clearly applies the ‘public confidence 
incompatibility’ test articulated in the joint judgment in Wilson. While Gummow, Hayne, 
Crennan and Bell JJ go so far as to rely upon the statement of principle found in Gaudron J’s 
judgment in Wilson,119 French CJ and Kiefel J do not expressly rely upon any statement of 
principle from Wilson.120 In what may be a related observation, French CJ and Kiefel J 
suggest that precisely formulated tests are of little utility in attempting to engage in 
evaluative judgments such as that associated with the concept of incompatibility.121 The 
implication seems to be that the evaluative judgment regarding incompatibility is best made 
without reliance upon a restrictive predetermined formula.  
 
It is submitted that the reasoning in Wainohu indicates that emphasis should be placed upon 
the decisional independence of a judicial officer when assessing the question of compatibility 
of extra-judicial activities. The ‘decisional independence question’ and ‘judicial manner 
qualification’, both key elements of the public confidence incompatibility test, are effectively 
replicated in Gaudron J’s reasoning in Wilson.122 The approach adopted by Gaudron J has 
the advantage of avoiding the two more contentious issues identified by the joint judgment in 
Wilson,123 and seems to be framed in more flexible terms. This proposition is a shift in 
emphasis; the absence of a strict separation of judicial power seems to diminish the 
relevance of certain elements of the Wilson public confidence incompatibility test in the 
context of State judges.124 It seems that any definitive re-examination of the Wilson 
principles would be more appropriately undertaken in the context of extra-judicial activity 
undertaken by federal judges. 
 
The previously undeveloped concept of ‘practical incompatibility’ received limited attention in 
Waionhu. Only French CJ and Kiefel J turn their attention directly to the quantity of extra-
judicial activity, noting simply that the identification of declared organisations might well be 
‘burdensome’.125 Although Gummow, Hayne, Crennan and Bell JJ suggest that the capacity 
of the Chief Justice of the Supreme Court to withdraw a judge from extra-judicial activity126 
might balance the risk of practical incompatibility,127 their Honours do not explain the source 
of any such incompatibility in the case. The demands of the CCOCA were explored in oral 
argument in Wainohu, with the parties accepting that a designated judge might be required 
to spend months if not years undertaking extra-judicial activity under the CCOCA.128 The 
plaintiffs contrasted this with the relatively minor time commitment associated with other 
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forms of extra-judicial activity, such as addressing applications for warrants.129 Although 
Wainohu does not suggest that a quantitative measure can be used to determine the 
existence of practical incompatibility, it is suggested that the scale of the functions conferred 
upon a judge should not be overlooked when addressing the question of incompatibility. 
 
Wainohu does not indicate clearly the significance of a determination that practical 
incompatibility exists. The High Court in Grollo130 suggested that practical incompatibility 
goes directly to the validity of legislation conferring functions on judges as designated 
persons; this reasoning appeared to be accepted by Gummow, Hayne, Crennan and Bell JJ 
in Wainohu.131 However, French CJ and Kiefel J imply that practical considerations are more 
directly related to the desirability of the conferral of extra-judicial functions.132 Were it applied 
rigidly, the concept of practical incompatibility might cast some doubt upon the validity of 
many long-established forms of extra-judicial activity.133 The approach of French CJ and 
Kiefel J is perhaps best viewed as a pragmatic compromise which aims to incorporate 
practical considerations in a wider evaluative assessment of incompatibility. This flexibility 
would potentially alter the range of extra-judicial activity that might avoid invalidity as a result 
of practical incompatibility.  
 
The decision of the High Court in Wainohu leaves unanswered some significant questions of 
constitutional principle affecting the capacity of judicial officers to engage in extra-judicial 
activity. The High Court confirms that the persona designata concept cannot be used to 
avoid the operation of the Kable principle and recognises the relationship of the concept of 
incompatibility at both the federal and State levels. However, the High Court does little to 
clarify the operation of the incompatibility condition and the public confidence incompatibility 
test. Although the Wainohu majority seem to de-emphasise some of the more challenging 
elements of Grollo and Wilson, the fate of the concepts developed in those cases is 
ultimately unclear. While the decision in Wainohu relates specifically to State judges and 
courts, and comments relating specifically to extra-judicial activities of federal judges might 
best be regarded as obiter, the approach adopted by the High Court suggests that, in the 
future, the incompatibility condition and the public confidence incompatibility test may not be 
applied rigidly where incompatibility is assessed in relation to federal judges.  
 
Persona designata, incompatibility and extra-judicial activities 
 
Several important points emerge from the High Court’s development of the persona 
designata concept and the incompatibility condition. The persona designata concept is 
presently entrenched in the federal jurisdiction as a matter of constitutional principle, and will 
likely inform (but not determine) any assessment of the effect of a legislative scheme on the 
institutional integrity of a State court. The conferral of a function on a judicial officer as 
designated person requires a clear expression of legislative intention. Factors to be 
considered in determining the effect of legislation purporting to confer functions on judicial 
officers as designated persons include the descriptor used to identify the designated person, 
the nature of the power purportedly conferred, the source from which any decision of the 
designated person derives its legal effect and the extent of the protection afforded the 
designated person. The legislative formulation refined in the wake of Hilton, and effectively 
endorsed by the High Court in Grollo, demonstrates clearly the legislative intention required 
to confer a non-judicial function upon a judicial officer in an individual capacity. 
 
A function conferred on a judicial officer as a designated person (or simply undertaken by a 
judge in a personal capacity) must not be incompatible with judicial office. Incompatibility 
might be found to exist where extra-judicial activity diminishes public confidence in the 
capacity of an individual judge or the judiciary, as an institution, to perform judicial functions 
with integrity. ‘Public confidence’ may be diminished where the judicial officer does not retain 
decisional independence in the performance of an extra-judicial function, or where an extra-
judicial function is to be exercised on political grounds. A judicial manner of performance of 
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the function in question influences the approach to issues of both decisional independence 
and political grounds. Incompatibility might also be found to exist where the performance of 
extra-judicial activity is practically incompatible with ongoing performance of judicial 
functions.  
 
The participation of judicial officers in extra-judicial activities remains constitutionally 
permissible. However, the range of activities which might be validly conferred upon judicial 
officers in a personal capacity is narrowed by the operation of the incompatibility condition. 
The precise scope of extra-judicial activities that might be compatible with the retention of 
judicial office remains uncertain; the question of compatibility is one of substance rather than 
form, and cannot be resolved without reference to a particular function or activity.134 This 
means that individual legislative schemes and functions must be assessed with reference to 
the criteria of compatibility established by the High Court.  
 
Part III The judiciary and integrity functions: incompatible? 
 
The question that remains is whether integrity functions (as a subset of extra-judicial activity) 
might be validly conferred on judicial officers as designated persons or undertaken by 
judicial officers in their individual capacity. Integrity functions that cannot be validly conferred 
upon a Ch III court might be validly conferred upon Ch III judges as designated persons (or 
exercised by judges in their individual capacity), subject to satisfaction of the incompatibility 
condition. As the validity of the conferral of a function on a judicial officer requires 
consideration of the substance of the statutory regime under which the function is conferred, 
it is again necessary to address each of the examples identified individually. The statutory 
scheme purportedly conferring extra-judicial power is assessed, and questions of decisional 
independence and practical incompatibility are considered in relation to each function or 
activity. 
 
Quasi-judicial review bodies 
 
The participation of judges as presidential members of the AAT has been the source of 
controversy since the inception of the Tribunal. In Drake, the Full Federal Court found that 
judges were validly appointed to the AAT as designated persons,135 a conclusion which has 
subsequently been endorsed by the High Court.136 More challenging questions arise when 
the compatibility of AAT membership with the retention of judicial office is assessed. While 
the question of public confidence incompatibility has been the source of some concern, the 
joint judgment in Wilson persuasively asserted that the AAT retains decisional independence 
in conducting merits review.137 Applications for merits review are assessed in accordance 
with the procedure established by the Administrative Appeals Tribunal Act 1975 (Cth).138 
Further, the AAT is free from direction in the form of governmental policy.139 While the AAT 
has wide remedial powers, those powers are not exercised in accordance with executive 
direction; the AAT conducts a hearing de novo before determining the ‘correct or preferable’ 
outcome in any given matter.140 When combined, these factors demonstrate the 
independence of the Tribunal in the performance of its functions. The fact that the AAT tends 
to undertake activities in a manner reflective of judicial method also supports this conclusion. 
 
Questions regarding the extent to which the procedure of the AAT might be constrained 
without affecting the perception that the Tribunal is independent of the executive government 
remain. In Hussain, the Full Federal Court addressed (in obiter) the validity of ss 39A and 
39B of the Administrative Appeals Tribunal Act 1975 (Cth), which affect proceedings in the 
Security Appeals Division of the AAT.141 Despite recognising the divergence of opinion 
regarding the desirability of the provisions, Weinberg, Bennett and Edmonds JJ concluded 
that the participation of a presidential member in the operation of the Security Appeals 
Division of the AAT was not incompatible with Ch III judicial office.142 Although the statutory 
regime would potentially deprive an applicant of procedural fairness in the form of a fair 
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hearing, the Tribunal was said to retain its decisional independence; despite the modified 
procedure, the Tribunal retained power to vary or set aside the decision under review.143 In 
this sense, the conclusion in Hussain appears to be consistent with the principles identified 
in Wilson and affirmed in Wainohu; ss 39A and 39B certificates do not limit the power of the 
AAT to examine in full the evidence considered by the original decision maker, and to 
determine the correct or preferable outcome in the circumstance.144 Further, certificate(s) 
issued under ss 39A and/or 39B would seem to be ‘an instrument made under law’, which 
the Wilson joint judgment did not regard as interfering impermissibly with the decisional 
independence of the designated judge.145 It would seem that the provisions do not, on their 
face, restrict the decisional independence of the Security Appeals Division of the AAT and 
the presidential members involved in its activities.  
 
However, the challenge might be found in the departure from a judicial manner of 
performance required by the provisions. By depriving the person seeking review in the 
Security Appeals Division of the AAT of both the opportunity to know the material informing 
the decision maker and the chance to comment on that material, the fair procedure generally 
associated with the Tribunal’s activities is removed.146 It is well established that the 
requirements of procedural fairness are not static, and that the standard of conduct expected 
of on administrative decision-maker is not that required of a judicial officer.147 Nevertheless, 
the fact that a judicial officer is involved in a process which does not require a fair hearing 
might suggest an absence of decisional independence (or at least create the appearance of 
the absence of decisional independence), and casts some doubt on the compatibility of the 
function with judicial office.  
 
An assessment of practical incompatibility associated with membership of the AAT requires 
careful analysis. It seems clear that appointment as President of the Tribunal requires a 
substantial commitment of time, which would effectively prevent the performance of 
substantial judicial activities.148 However, the mere fact that judicial officers are available to 
serve as members of the AAT in their extra-judicial capacity poses no immediate threat of 
practical incompatibility. The AAT itself reports that judicial officers participate in less than 
1% of hearings conducted by the Tribunal.149 It seems unlikely that any individual judicial 
member of the AAT, other than the President, is involved in the activities of the Tribunal to 
an extent which compromises their capacity to engage in judicial activities. Put simply, it is 
not clear that merely accepting appointment as a member of the AAT generates practical 
incompatibility.  
 
Ultimately, it seems that the participation of judges in the activities of quasi-judicial review 
bodies such as the AAT is constitutionally permissible. Indeed, the example of the AAT 
demonstrates effectively the manner in which judicial officers (as designated persons) can 
be involved in a review process which ensures that they retain decisional independence, and 
avoids ongoing involvement in integrity functions to an extent which compromises ongoing 
performance of judicial functions. However, the example of the AAT also demonstrates the 
potential for any interference in the decision-making process (in which a judicial officer is 
involved) to cast immediate doubt upon the compatibility of a function with judicial office. The 
mere fact that a judicial officer has accepted an appointment to a quasi-judicial review body 
which performs integrity functions does not generate incompatibility. 
 
Quasi-judicial investigations 
 
Quasi-judicial investigative tasks may also be validly conferred upon Ch III judges in their 
personal capacity. In the Commonwealth jurisdiction, the Royal Commissions Act 1902 (Cth) 
allows the Governor-General to issue a Royal Commission to ‘a person or persons’ of their 
choosing.150 Although this provision does not evidence an intention to confer power upon a 
judicial officer as a designated person,151 features of the legislative scheme indicate an 
awareness that the provision may be used to confer a Royal Commission on a judicial officer 
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in a personal capacity.152 The widely held view that the power exercised by a Royal 
Commissioner is non-judicial supports this conclusion. Although the Royal Commissions Act 
1902 (Cth) does not attempt to confer a function on a judicial officer as a designated person, 
it contemplates that judicial officers will perform the function in their individual capacity.  
 
The question that remains is whether the performance of a quasi-judicial investigative task 
such as a Royal Commission is compatible with the retention of judicial office. The ‘person’ 
conducting an inquisitorial/investigative Royal Commission concerned with the exercise of 
public power153 is empowered to review and report upon the manner in which public power 
has been exercised, and may identify measures which might ensure that public power is 
utilised appropriately in the future. An inquiry of this nature is largely retrospective, focusing 
primarily on past conduct before addressing any future concerns. Although interaction with 
the legislative and executive arms of government may be necessary in exploring past 
conduct, the expectation is that the task will be performed free of executive direction. A 
judicial mode of performance, including public hearings and reporting, reinforces the 
conclusion that power is exercised free of influence.154 The appointment of a judicial officer is 
often said to be an indication that independence from political influence exists.155 However, 
an argument that decisional independence exists because a judicial officer is responsible for 
the conduct of a function, and that the function is therefore compatible with judicial office 
seems to be somewhat circular. Ultimately, it is difficult to conclude with certainty that 
decisional independence is retained by a judicial officer performing a quasi-judicial 
investigative activity such as a Royal Commission.  
 
Quasi-judicial investigative tasks raise serious questions of practical incompatibility. The time 
commitment involved in the conduct of a Royal Commission is likely to be measured in 
months if not years. While seven Royal Commissions were issued by the Commonwealth 
government in the period between 1990 and 2006, on only one occasion was the final report 
presented within 12 months of the date of the letters patent.156 Further, the conduct of a 
Royal Commission may require the judicial officer to withdraw completely from performance 
of judicial tasks. However, it seems that questions of practical incompatibility alone may not 
provide a sufficient basis for a conclusion that the incompatibility condition has been 
breached.157 Much is to be said for an assessment of the actual practical incompatibility 
associated with a particular activity, in conjunction with other relevant factors, before 
reaching a conclusion that incompatibility exists.158 
 
Significant questions remain as to the compatibility of extra-judicial investigative activities 
with judicial office. It is not clear that judicial officers would retain decisional independence, 
and the significant practical effects of such activities cannot be overlooked. While past 
practice might be considered as a source of guidance, the conduct of Royal Commissions 
has proven so controversial that no uniform historical practice can be identified in the 
Australian context.159 However, those judicial officers who have accepted and conducted 
Royal Commissions have done so in their individual capacity.160 It is difficult to reach a 
confident conclusion as to the validity of legislation purporting to confer these integrity 
functions on judicial officers in their individual capacity. 
 
Supervision of executive activity 
 
It is clear that the power to supervise administrative activity may be conferred upon judges in 
their individual capacity; the example of the warrant issuing function under s 46 of the 
Telecommunications (Interception and Access) Act 1979 (Cth), conferred upon eligible 
judges under s 6D of that Act, has been addressed by the High Court in Grollo.161 Despite 
concluding (in Grollo) that the warrant issuing function was not incompatible with an eligible 
Judge’s judicial office,162 the High Court has not been required to apply the more detailed 
public confidence incompatibility test developed in Wilson in this particular context.163  
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The compatibility of the warrant issuing function with the retention of judicial office is 
uncertain. Judicial officers performing that function as designated persons may retain 
decisional independence; although judicial officers may receive information from the 
executive government,164 and can even seek further information if required,165 such material 
is received in accordance with law. The relevant legislation also identifies the standard an 
application must meet, reducing the appearance of subjective or politically motivated 
decision-making.166 However, the warrant issuing process can be sharply contrasted with the 
regular manner of judicial activity. The warrant is (of necessity) issued ex parte, and the 
eligible Judge neither retains detailed records nor produces reasons for a decision.167 As 
with the AAT, the absence of a fair hearing (when compared with the contested adversarial 
hearing that judges generally oversee) immediately generates concern. However, the 
integrity process would not, in this instance, involve any hearing (excepting the limited 
hearing available in the context of the AAT discussed above). This would seem even more 
likely to suggest an absence of decisional independence, and casts doubt on the 
compatibility of the warrant issuing process with the retention of judicial office.  
 
It is not clear that the process of issuing warrants creates practical incompatibility. While Ch 
III judges remain available to issue warrants under the Telecommunications (Interception 
and Access) Act 1979 (Cth) s 46, it does not appear that participation in that process 
compromises performance of judicial activities. If the assessment above is accurate, and the 
commitment of judicial officers to participation in the warrant issuing process can in fact be 
measured in minutes,168 it does not seem likely that practical considerations will influence 
greatly a determination of compatibility in this instance.  
 
The better conclusion may be that the warrant issuing function is prima facie incompatible, 
as a consequence of significant questions as to the decisional independence of the judicial 
officer engaged in the activity.169 Historical practice may, however, allow the warrant issuing 
function to be performed by judges despite the appearance of incompatibility. Of particular 
relevance are the observations of Gaudron J in Wilson, which suggest that participation of 
judicial officers as individuals in the warrant issuing process might be constitutionally 
permissible; the weight of historical practice is said to ensure that judicial participation in the 
warrant issuing process does not generate incompatibility by jeopardising public confidence 
in the judiciary.170  
 
The potential application of the incompatibility condition in these three contexts reinforces 
essential features and elements of the established legal principles. These examples 
demonstrate the capacity of the incompatibility condition to produce varied results in what 
might, at least superficially, appear to be similar circumstances. The significance of 
decisional independence is again highlighted; it seems that any measure which permits 
interference with the process in which a judicial officer participates as a designated person 
(or in an individual capacity) immediately generates doubt as to the decisional independence 
of a judicial officer. It seems that decisional independence is most effectively maintained 
where the judicial officer (as designated person) participates in the operation of an 
established body, and engages in an established procedure which shares a range of 
features with the judicial process.171 Although Wilson suggests that directions made under 
law do not interfere with decisional independence, doubts must still exist where those 
directions permit (or require) a departure from the rules of procedural fairness. 
 
The link between the focus on process when identifying integrity activities and the emphasis 
on an unimpaired process when assessing the potential validity of extra-judicial performance 
of those functions (in this Part) merits further exploration. The similarity may be purely 
coincidental. It may be that participation in a ‘proper’ process provides some reassurance 
that extra-judicial activity is ‘safe’ in the sense that judges are, and appear to be, free from 
interference which might compromise the neutrality of their activities. Concern with the 
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appearance of independence is central, not only to the validity of extra-judicial activity but 
also to the desirability of judicial participation in those functions and processes.  
 
Part IV Judicial officers and integrity functions: the merits 
 
The prudence of extra-judicial activity (in general terms, extending beyond integrity functions 
and processes) has proven a divisive topic in the Australian context. It is clear that 
maintenance of the independence and impartiality of the judiciary is the most critical factor in 
any assessment of the merits of extra-judicial activity.172 Almost all contributions to discourse 
regarding the merits of extra-judicial activity cite the independence and impartiality of the 
judiciary as a critical factor influencing identification of the extra-judicial functions (if any) 
which should be undertaken by judicial officers. Those who support extra-judicial activity 
argue that judicial participation ensures the independence and integrity of functions 
conferred upon judges.173 However, those who regard extra-judicial activity (or particular 
forms of extra-judicial activity) as inappropriate assert that judicial participation in functions 
associated with the executive or legislative arms of government potentially compromises the 
reputation of the judiciary for independence and impartiality,174 particularly where those 
functions provide the potential for political controversy.175 The ultimate extension of this 
argument is that judicial officers must avoid all extra-judicial activity, lest the reputation of the 
judiciary be compromised. The two positions generate a paradox; the reputation of the 
judiciary for independence and impartiality becomes the primary argument both in support of 
and against the conferral of extra-judicial functions.176 
 
Attempts have been made to identify a compromise, which would allow allocation of a wider 
range of tasks to judges without generating the perception that the reputation of the judiciary 
has been sacrificed. Writing extra-judicially, Sir Gerard Brennan suggested that the conferral 
of a function upon a judge is defensible where ‘indifference’ as to outcome is the reason for 
selecting a judicial officer as the repository of power.177 It is submitted that the integrity 
functions require dispassionate assessment of the manner and purpose of the exercise of 
power, with the result that extra-judicial performance of those functions might be more 
readily regarded as appropriate. Further, many of the integrity activities addressed above 
share a range of characteristics with the judicial method; this may enhance the appearance 
of neutrality. Further still, some integrity activities do not substantially affect the capacity of a 
judicial officer to perform judicial duties. It is submitted that the independence and 
impartiality of the judiciary is not necessarily compromised by extra-judicial performance of 
integrity functions.  
 
The significance of judicial skill and experience is often cited as a factor motivating the 
conferral of extra-judicial functions on judicial officers. Judicial officers are skilled in 
conducting open public hearings, are readily able to interpret and apply relevant legal 
principles, are practised in the collection and analysis of large bodies of evidence178 and are 
experienced in the production of written reasons explaining decisions.179 Judicial experience 
in the conduct of a fair and unbiased hearing will also assist bodies in ensuring that the 
requirements of procedural fairness are observed. Each of these attributes is essential to the 
effective operation of the integrity branch. While neither the AAT nor a Royal Commissioner 
can resolve conclusively questions of law, any examination of the exercise of public power 
will of necessity require consideration of the nature and extent of that power. The activities of 
the AAT and Royal Commissions are generally conducted in public, and will often require 
attention to significant bodies of evidence and law. It would seem that judicial officers are 
particularly well-suited to these tasks. 
 
Extra-judicial performance of integrity activities legitimises fourth arm institutions and 
practices. The participation of judicial officers can confer legitimacy upon institutions, 
functions and processes; the significance of judicial participation in the formative years of the 
AAT provides a notable example.180 The involvement of judicial officers might also add 
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authority to the output of an integrity institution or process.181 However, the capacity of the 
legitimising effect of judicial participation to threaten the reputation of judicial officers as 
neutral and nonpartisan arbiters of disputes must be recognised. This concern becomes 
particularly significant where a judicial officer is appointed for what appears to be a political 
purpose, in order to legitimise the substantive outcome of an activity. While it is appropriate 
to be wary of such developments, it is submitted that concern is limited when the legitimising 
effect of judicial participation is confined to an institution or process. Where a judicial officer 
is appointed to an institution or process independently of the subject-matter of integrity 
activity (an appointment to the AAT, for example), any legitimising effect of the appointment 
of a judicial officer is confined to that institution or process itself. Such a legitimising effect 
does not represent a threat to the reputation of the judiciary for independence and 
impartiality.  
 
It could be argued that retired judges might more appropriately undertake integrity activities 
and functions.182 Many retired judges have undertaken investigative tasks in the nature of a 
Royal Commission,183 with some retired judges also accepting statutory office.184 The 
contribution of retired judges to the operation and maintenance of the integrity system should 
certainly not be underestimated. There may be integrity functions which demand judicial 
skills and expertise but which are not compatible with the retention of judicial office; it is in 
relation to those activities and processes that retired judges may play an essential role in the 
operation of the integrity system. However, the availability of retired judges alone does not 
mean that ‘active’ judicial officers should be excluded entirely from participation in the 
integrity branch where the conferral of integrity functions is constitutionally permissible.  
 
It is submitted that analysis of the merits of judicial participation in the integrity branch might 
best be focused on the nature and demands of particular integrity functions and processes. It 
seems inconceivable that any attempt would now be made to justify the participation of 
judicial officers at high levels of executive government.185 It also seems unlikely that any 
superior court would now allow one in four of its members to become involved in extensive 
extra-judicial activities at any given time.186 Although historical practices should not be 
forgotten or ignored, it is submitted that debate as to the merits of extra-judicial participation 
in the integrity branch might best be informed by contemporary attitudes. Not all integrity 
functions are performed in a manner averse to the judicial function; in many instances, the 
decisional independence of a judicial officer acting as a designated person is carefully 
protected. Not all the integrity activities in which judicial officers might participate require 
substantial commitments of time (and perhaps other resources). Each integrity function, 
activity or process is best examined on its own terms, in order to determine whether extra-
judicial participation in the operation of the integrity branch is appropriate or desirable.   
 
In 2007, the Australian Institute of Judicial Administration set out guidelines for decision-
making in relation to the participation of judicial officers in extra-judicial activities:  
 

Principle and protocol require that if the executive government is seeking the services of a judge for a 
non-judicial appointment, the first approach should be to the head of the jurisdiction, seeking the 
approval of that person for the appointment of a judge from that jurisdiction, and approval to approach 
the judge in question. The head of the jurisdiction will consider the propriety of the judge accepting the 
appointment, with particular reference to the maintenance of the independence of the judiciary and to 
the needs of the court. The head of the jurisdiction will consult with other members of the jurisdiction 
as may seem appropriate. If there is no objection in principle, the head of the jurisdiction will consider 
whether the judge can be made available, and whether the first approach to the judge in question 
should be from the head of the jurisdiction or from a representative of the executive.187 

 
This approach is particularly apposite in the context of integrity activities and functions. While 
there may be occasions where extra-judicial participation in the integrity branch is clearly 
inappropriate, this is not always the case. However, any decision as to the suitability of 
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judicial participation in the integrity branch ultimately remains a matter for the judicial branch, 
the head of jurisdiction and the individual judicial officer in question. 
 
Conclusion 
 
Members of the judicial branch of government contribute to the operation of the integrity 
branch. Judicial participation in the fourth arm extends beyond the core public law function of 
judicial review of governmental action to incorporate a wider range of integrity activities and 
processes. In an extra-judicial capacity, members of the judiciary participate in quasi-judicial 
merits review bodies such as the Administrative Appeals Tribunal, in quasi-judicial 
investigations such as Royal Commissions, and in supervisory administrative processes 
such as the issue of warrants. Each of these functions retains an integrity dimension. 
Although the scale of judicial participation in these activities is not immediately 
overwhelming, there is evidence which suggests that extra-judicial performance of these 
integrity functions is likely to continue. 
 
A range of integrity functions may be validly conferred upon judges as designated persons or 
in their individual capacity, as those functions are compatible with judicial office. A detailed 
review of the incompatibility condition highlighted the increasing significance of decisional 
independence in the operation of the incompatibility condition. Even the slightest 
interference with the decisional independence of a judicial officer performing an extra-judicial 
function potentially compromises the constitutionality of that activity.  
 
While it is recognised that arguments both for and against extra-judicial activity have merit, 
this paper suggests that, on balance, extra-judicial participation in the integrity branch is 
acceptable. The assessment of the merits of extra-judicial activity on a narrower basis (in the 
context of integrity functions) provided an opportunity to review traditional arguments both 
supporting and rejecting extra-judicial activity. Any re-examination of the merits of extra-
judicial activity should consider both the context in which extra-judicial activity is 
contemplated, and the nature of the specific function in question. This conclusion is broadly 
consistent with the direction provided by the Australian Institute of Judicial Administration’s 
Guide to Judicial Conduct in relation to extra-judicial activity.  
 
Chapter III of the Constitution has continuing influence on the development of Australia’s 
institutions of government. While the strict separation of judicial power prevents the conferral 
of non-judicial functions upon Ch III courts, non-judicial functions may be validly conferred 
upon judges in their personal capacity, where these are not incompatible with judicial office. 
The judges of State courts are similarly able to undertake integrity functions which do not 
impair the institutional integrity of a State court. Although restricted, the range of extra-
judicial activities undertaken by judicial officers in their personal capacity represents a 
significant check on the exercise of public power. In their individual capacity, judges make a 
significant contribution to the operation of the integrity branch. They do so in a manner, and 
for a purpose, which should be recognised and maintained. 
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