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Two areas chosen to explore this question are the expansion of the natural justice hearing 
rule (or procedural fairness) and the evolution in the High Court of the concept of 
jurisdictional error.  

ADJR Act and Kioa 

The Administrative Decisions (Judicial Review) Act 1977 (Cth) (ADJR Act) came into 
operation in 1980; its intention was to streamline grounds of judicial review for 
Commonwealth administrative decisions made under an enactment. Attorney-General 
Ellicott said the Act’s purpose was ‘… to establish a single simple form of proceeding in the 
Federal Court of Australia for judicial review of Commonwealth administrative actions …,’1 
noting that  

Judicial review by the Federal Court … will not be concerned at all with the merits of the decision… 
The court will not be able to substitute its own decision for that of the person or body whose action is 
challenged.2 

This vaunted simplicity was overtaken by the legal professions' appreciation of the potential 
breadth of the Act and the consequent creative argumentation by counsel and 
experimentation by the Courts. This attitude can be summed up by Kirby P in Osmond v 
Public Service Board of NSW, who said:  

where a number of relevant Parliaments have enacted laws elaborating modern conceptions of 
administrative justice and fairness, it is appropriate for the judiciary in development of the common law 
in those fields left to it, to take reflection from the legislative changes and to proceed upon a parallel 
course.3 

While that view was repudiated on appeal to the High Court4 by Gibbs CJ5 (Wilson J,6 
Brennan J7 and Dawson J8 agreeing; Deane J also agreeing9), in the intervening year the 
High Court heard the matter of Kioa v West (MIEA)10 (Kioa).  

The ADJR Act had enabled judicial review of administrative decisions made under the 
Migration Act 1958. Consequently, after obtaining reasons pursuant to s 13 of the ADJR Act 
for the decision to deport them, the Kioas sought ADJR review for breach of the natural 
justice hearing rule. The facts of that case (spelled out in the reasons of Chief Justice Gibbs) 
are well known, and the case has been forensically examined by Professor McMillan.11  

Of significance to this paper is the appellant’s submission ‘the coming into operation of the 
ADJR Act, [has] rendered those decisions [Ratu12 and Salemi13] distinguishable and 
inapplicable.’14 Those decisions had held that there was no obligation to accord natural 
justice in relation to deportation decisions. Notwithstanding that all members of the Court  
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found that the mere itemization of a breach of natural justice as a ground of review in s 5 of 
the ADJR Act did not import an obligation for decision-makers under relevant Acts to accord 
natural justice,15 another aspect of the ADJR Act (s 13) would prove crucial to the decision. 
Mason J acknowledged that ‘the primary object of the ADJR Act was to ‘achieve procedural 
reform and not to work a radical substantive change (author’s emphasis) in the grounds on 
which administrative decisions are susceptible to challenge at common law.’16 Later Mason J 
said: ‘The legislative amendments which have been made since Salemi [No. 2] and Ratu 
were decided in 1977 are of such significance that we should not regard those decisions as 
foreclosing the answers to the questions that the appellant's argument now raises. The most 
important change is that brought about by s. 13 of the ADJR Act. ’17 While Mason J 
acknowledged that ‘The Migration Act plainly contemplates that in the ordinary course of 
events a deportation order will be made ex parte,’18 he later stated: 

In one very important respect there has been a radical legislative change (author’s emphasis). The 
exercise of the power is susceptible of judicial review and an element in that review is the obligation, 
on request, to furnish a statement setting out material findings of fact, referring to the evidence and 
other materials, and giving the reasons for the decision. In the light of this it can scarcely be suggested 
now that the existence of an obligation to comply with the requirements of procedural fairness is 
inconsistent with the statutory framework.19 

Essentially, in Kioa, Mason J20 appears to be adopting something very close to Kirby P’s 
reasoning in Osmond v PSB (NSW)—that is, the fact that the Commonwealth ADJR Act 
enables, by s 13, that the giving of reasons on request by a person with appropriate standing 
is sufficient to import into the statute under which the decision was made, a requirement to 
accord natural justice. Nothing of this kind had been in contemplation in the Kerr or Ellicott 
Reports, nor had it ever occurred to the government or the legislature of the time that this 
may be a consequence of s 13. The prime reason for the inclusion of s 13 was to override, in 
relation to relevant enactments, the common law position where neither administrators21 nor 
judges22 are required to give reasons for a decision. As Gibbs CJ had noted in Osmond: 

It has long been the traditional practice of judges to express the reasons for their conclusions by 
finding the facts and expounding the law … That does not mean that a judicial officer must give his 
reasons in every case; it is clear, to use some of the words of Woodhouse P. in R. v Awatere,23 that 
there is no “inflexible rule of universal application” that reasons should be given for judicial decisions. 
Nevertheless, it is no doubt right to describe the requirement to give reasons, as Mahoney J.A. did in 
Housing Commission (NSW) v Tatmar Pastoral Co.,24 as “an incident of the judicial process”, subject 
to the qualification that it is a normal but not a universal incident.25 

Natural justice and reasons 

Meanwhile, Deane J in the Federal Court had developed his ideas of natural justice to 
include fact finding based on ‘logically probative material,’26 a standard far higher than that 
required under the Uniform Evidence Act (original decision-makers and administrative review 
bodies are not required to comply with the rules of evidence).27 On the High Court in 
Osmond, while Deane J agreed with Gibbs CJ, he said in dicta that: 

… the statutory developments [ie ADJR] referred to in the judgments of Kirby P and Priestley JA in the 
Court of Appeal in the present case are conducive to an environment within which the courts should be 
less reluctant than they would have been in times past to discern in statutory provisions a legislative 
intent that the particular decision-maker should be under a duty to give reasons or to accept that 
special circumstances might arise in which contemporary standards of natural justice or procedural fair 
play demand that an administrative decision-maker provide reasons for a decision to a person whose 
property, rights or legitimate expectations are adversely affected by it. Where such circumstances 
exist, statutory provisions conferring the relevant decision-making power should, in the absence of a 
clear intent to the contrary, be construed so as to impose upon the decision-maker an implied statutory 
duty to provide such reasons. As has been said however, the circumstances in which natural justice or 
procedural fair play requires that an administrative decision-maker give reasons for his decision are 
special, that is to say, exceptional.28  
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In considering the dictum in Craig v South Australia29 that reasons do not form part of the 
record for courts, the Court in Kirk v Industrial Court (NSW) (a case in which the relevant 
Court by statute was required to give reasons)30 doubted the viability of the Craig 
reasoning.31 However, it appears that Kirk accepted Gibbs CJ’s conclusions in Osmond as to 
the common law rules with regard to the giving of reasons, subject to their displacement by 
statute.32 Even more recently, the accepted view in Osmond has been subject to some 
interrogation by the High Court in Wainohu v New South Wales,33 as to whether the common 
law would repair an omission of the legislature in a statute, deliberate or otherwise, to 
require reasons from an administrator or a judge, (whether sitting on a court or not), stating 
that it ‘does not have to be answered for present purposes.’34 Heydon J dissenting reiterated 
the current position, relying on Osmond—‘Statute apart, administrators have no duty to give 
reasons for their decisions.’35 But both the plurality and French CJ and Kiefel J gave comfort 
to Deane J’s very extended notion of natural justice as including the giving of reasons;36 
Heydon J did not accept the Deane ‘doctrine’37 as being correct.38 

However, the High Court in Osmond,39 and later in Re Minister for Immigration and 
Multicultural and Indigenous Affairs v Palme,40 made it clear that the giving of reasons 
occurs subsequent to the making of a decision, and in Palme the plurality denied any 
relevance of s 13 of the ADJR Act in conflating reasons with natural justice, noting that it was 
the ‘overall scheme’ of the relevant Act that was the determining factor.41 If this is so, it is 
difficult logically to see how a failure to give reasons could be an error of procedural fairness 
going to the jurisdiction of the relevant decision-maker.42 

This analysis has proceeded at some length, to demonstrate an infirmity in the grounds upon 
which the Kioa decision was made (ie importing assumptions as a result of the passage of 
the ADJR Act as to a connection between ADJR reasons and a requirement to provide 
natural justice was an error). Moreover, as McMillan has noted, while Kioa is often credited 
with requiring natural justice in decisions under the Migration Act, ‘it is … clear from the facts 
that the Department [of Immigration] was already providing a hearing of sorts to people 
facing deportation, despite an earlier High Court decision in 1977 saying that it didn't have 
to.’43 

Subsequent to Kioa, judicial review of decisions, particularly of those affecting non-citizens 
under the Migration Act, proceeded apace. It is in the migration jurisdiction that the 
development of administrative law principles has primarily evolved. 

Kioa, the ADJR Act and unintended consequences 

Clearly, the result in Kioa was a consequence unintended by the legislature at the time. But 
Kioa had further unintended consequences.  

Procedural fairness—ADJR Act 

Perhaps influenced by the wording of s 5(1)(b) of the ADJR Act,44 or perhaps by Stephen J’s 
dicta dissent in Salemi45 that ‘The rules of natural justice are “in a broad sense a procedural 
matter”46’ as opposed to ‘substantive law,’ and that, in relation to the Minister’s discretionary 
power to order deportation, the exercise of the power required ‘due observance of long-
established patterns of procedural fairness,’47 Mason J proposed the use of the words 
‘procedural fairness’ instead of the term ‘natural justice’ to apply to administrative 
decisions.48 This term has been used extensively by High Court judges since, and has 
continued to evolve.49 

The content of procedural fairness has varied markedly. As the judges themselves noted in 
Kioa, procedural fairness or natural justice is ‘flexible,’ ‘chameleon-like,’ ‘variable,’50 and is a 
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‘duty to act fairly’ depending on ‘the circumstances of the case [including] the nature of the 
inquiry, the subject-matter and the rules under which the decision-maker is acting.’51 
However, procedural fairness would not be required when its provision would serve only to 
facilitate evasion and frustrate the objects of the statute.52 Thus both the content and 
applicability of the appropriate ‘fairness’ is variable.  

In addition, some dicta of the judges in Kioa assumed the status of a principle of law—for 
example, Brennan J suggested that in ‘…the ordinary case where no problem of 
confidentiality arises an opportunity should be given to deal with adverse information that is 
credible, relevant and significant to the decision to be made.’53 This remark was factored by 
a later High Court into a principle in its own right.54 Similarly, Wilson J’s remark on the need 
by decision-makers for ‘proper consideration’55 was later fashioned by Gummow J into a 
concomitant of the ‘duty to act fairly’ as the need to give ‘proper, genuine and realistic 
consideration to the merits of the case.’56 

Justice Kirby noted the ‘expanded notion of procedural fairness in Australia.’57 As a result of 
the enabling of judicial review by the ADJR Act on multiple grounds, and irrespective of 
whether the decision in question was one of duty or discretion, the notion of natural justice in 
s 5(1)(a) of the ADJR Act, expanded.  

The natural justice hearing rule (or procedural fairness) under the ADJR Act thus came to be 
seen by some to include: 

• A duty to make inquiries58 

• A duty to consider the legitimate expectations of an applicant as a result of a holding out 
by the Executive 59 and this despite there being no estoppel in public law60  

• The need for rational/logical probative evidence;61 and/or ‘arguably a minimum degree of 
“proportionality”’.62  

The Deane J dilemma 

Deane J said in Pochi (1980)63 that it would be ‘both surprising and illogical …if …the rules 
of natural justice were restricted to the procedural steps’ which would amount only to ‘an 
illusion of fairness.’. He referred to a ‘…requirement that findings of material fact of a 
statutory tribunal must ordinarily be based on logically probative material and the 
requirement that the actual decision of such a tribunal must, when relevant questions of fact 
are in issue, ordinarily be based upon such findings of material fact and not on mere 
suspicion or speculation.’64 This is difficult to reconcile with the fact that decision-makers are 
not courts, do not deal with evidence in the legal sense but rather with information provided 
in response to applications, that judicial review may occur only for errors of law, and that 
there is no error of law in making a wrong finding of fact.65 Deane J’s view in Pochi was 
repudiated by Mason CJ in Bond (1990),66 who said: ‘The approach adopted in [that case] 
has not so far been accepted by this Court.’  

But in Bond, Deane J further extrapolated his view of natural justice saying: 

If the actual decision could be based on considerations which were irrelevant or irrational or on 
findings or inferences of fact which were not supported by some probative material or logical grounds, 
the common law's insistence upon the observance of such a duty [to accord natural justice] would 
represent a guarantee of little more than a potentially futile and misleading facade67 

Further, in relation to administrative tribunals, he suggested that their obligation to accord 
natural justice includes ‘arguably a minimum degree of “proportionality”…’68  
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Deane J’s position has still not been accepted, though it would appear likely to have 
influenced Justice Gummow in Eshetu, SGLB and SZMDS.69 The current law was explained 
by Gleeson CJ—there must be some evidence (or data). The Chief Justice in MIMA v 
Rajamanikkam70 referred to the Deane dicta, but concluded71 that the rule is that a decision-
maker must base a decision upon evidence, going on to observe:  

The distinction between judicial review of administrative decision-making upon the ground that there 
has been an error of law, including a failure to comply with the requirements of procedural fairness, 
and comprehensive review of the merits of an administrative decision, would be obliterated if every 
step in a process of reasoning towards a decision were subject to judicial correction. The duty to base 
a decision on evidence, which is part of a legal requirement of procedural fairness, does not mean that 
any administrative decision may be quashed on judicial review if the reviewing court can be persuaded 
to a different view of the facts.72  

Clearly, to adopt the Deane position or that taken by Gummow A-CJ and Kiefel J in 
SZMDS,73 runs grave risks of crossing the merits/legality divide and thus breaching the 
separation of powers doctrine. It would have the consequence of judges interrogating the 
rationality and logicality of decisions reached by administrators in circumstances and for 
purposes different from those to which the judiciary is accustomed, substituting their views 
for those of the executive, and by so doing causing disruption to policy implementation and 
incurring costs to both the executive and the judiciary in terms of time and money.  

Kioa: the two approaches to procedural fairness 

The remarkable thing about Kioa was the divergence in approach by Mason J and Brennan 
J as to the basis upon which natural justice would be implied in a statute authorizing 
decisions. Mason J asserted that: 

The law has now developed to a point where it may be accepted that there is a common law duty to 
act fairly, in the sense of according procedural fairness, in the making of administrative decisions 
which affect rights, interests and legitimate expectations, subject only to the clear manifestation of a 
contrary statutory intention.74  

Brennan J stated that: 

There is no free-standing common law right to be accorded natural justice by the repository of a 
statutory power. There is no right to be accorded natural justice which exists independently of statute 
and which, in the event of a contravention, can be invoked to invalidate executive action taken in due 
exercise of a statutory power.75 … 
 
The supremacy of Parliament, a doctrine deeply imbedded in our constitutional law and congruent with 
our democratic traditions, requires the courts to declare the validity or invalidity of executive action 
taken in purported exercise of a statutory power in accordance with criteria expressed or implied by 
statute. There is no jurisdiction to declare a purported exercise of statutory power invalid for failure to 
comply with procedural requirements other than those expressly or impliedly prescribed by statute.76 

In addition, a further difference between the two justices was their approach to ‘legitimate 
expectation’—Mason J affirming that its existence gave rise to a duty to accord procedural 
fairness, and Brennan J denying the legal efficacy of the term and warning that its use could 
facilitate a breach of the merits/legality divide.77 

Some commentators (including Sir Anthony Mason himself)78 and judges79 have suggested 
that there is no difference between the two approaches and the High Court itself has refused 
to examine whether there is in fact any difference.80 There is, however, one fundamental 
difference— the basic assumption from which the judges proceed: one approach proceeds 
from the supremacy of the common law as requiring the duty (subject to statutory exclusion); 
the other gives due respect to the supremacy of parliament, operating from the ‘threshold 
question’ of whether it was parliament’s intention that decisions be made according to 
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natural justice principles. The first emphasises the judicial power and the power of the 
courts, the second emphasises statutory intention and the power of the legislature.81 There 
are serious ramifications arising from which of these divergent views judges adopt: one 
highlights common law judicial power, the other pays respect to the legislature.  

As the Hon JJ Spigelman CJ noted, while courts may presume that parliament did not intend 
to deny procedural fairness to persons affected by the exercise of public power,82 ‘the 
judiciary must always remember that the interpretive principles are rebuttable.’83 The Chief 
Justice further noted:  

The task of the court is to interpret the words used by Parliament. It is not to divine the intent of the 
Parliament.84 The courts must determine what Parliament meant by the words it used. The courts do 
not determine what Parliament intended to say.85 ...The position in Australia is that identified by 
Stephen J: 'It is no power of the judicial function to fill gaps disclosed in legislation.'86 Indeed Justice 
Stephen subsequently said: 'To read words into any statute is a strong thing and, in the absence of 
clear necessity, a wrong thing.'87’88 

Legitimate expectations? 

Partly as a result of the expansion of the content of natural justice (as well as of improper 
purpose, relevant and irrelevant considerations and unreasonableness under the ADJR Act) 
by the courts, the Labor Government with bipartisan support removed the majority of 
migration decisions from both the ADJR Act and the s 39B jurisdiction,89 and established 
through what became Part 8 of the Migration Act 1958 (Cth) only certain confined grounds of 
review that excluded the natural justice hearing rule, unreasonableness and relevant and 
irrelevant considerations. While the constitutionality of this measure was upheld in Abebe v 
Commonwealth90 as being consistent with s 77 of the Constitution, expansion of the concept 
of natural justice actually continued to grow. 

Firstly, outside the Commonwealth jurisdiction, relying on Mason J’s dicta in Kioa91 and that 
of Deane J in Haoucher v Commonwealth,92 the High Court in Annetts v McCann93 found 
that the Coroners Act 1920 (WA) did not display a legislative intention to exclude the 
appellants’ ‘common law right to be heard’ in relation to themselves and their deceased 
son.94 Brennan J dissented on the ambit of natural justice requiring consideration of 
‘legitimate expectations.’95 In Ainsworth v Criminal Justice Commission,96 again relying upon 
Mason J’s dictum in Kioa as endorsed by the plurality in Annetts,97 the majority found a 
breach of the rules of procedural fairness in the making of a report by a statutory authority, 
though again Brennan J dissented on the inclusion of ‘legitimate expectation’ as part of a 
criterion for the application of procedural fairness.98  

Secondly, the doctrine of ‘legitimate expectation’ has had a mixed history. In Attorney-
General (NSW) v Quin,99 Mason CJ discussed the concept at some length, noting that ‘there 
may be some cases [involving ‘legitimate expectation’] in which substantive protection can 
be afforded and ordered by the court, without detriment to the public interest.’100 In the same 
case, Brennan J again disputed the existence of any doctrine of ‘legitimate expectation’ in 
Australian administrative law,101 his prime concern being, as it had been in Kioa and in 
Annetts, that such a doctrine had the potential to ‘divert inquiry from what is procedurally 
reasonable and fair into an examination of the merits’ of a case.102 

Quin was decided on 7 June 1990 by a 3:2 majority (Mason CJ, Brennan J, Dawson J: 
Deane J, Toohey J dissenting). Earlier that year on 7 February 1990, the Full Court of the 
Federal Court had considered in Kurtovic (an ADJR case) the questions of ‘legitimate 
expectation,’ procedural fairness and ‘substantive fairness.’103 The case was an appeal from 
Marcus Einfeld, then a judge of the Federal Court, who had restrained the Minister from 
deporting Kurtovic.104 Counsel submitted that an estoppel arose against the then Minister on 
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the basis of a letter written on behalf of one of his predecessors on 17 December 1985 and 
that, on the basis of a holding out by virtue of Ministerial policy announcements made by his 
predecessor in 1983 and 1984,105 Kurtovic had an expectation that the substantive matters 
mentioned in the policy announcement would be adhered to.106 The Court considered and 
dismissed both these arguments, stating that only procedural fairness could arise; Gummow 
J considered UK decisions where ‘substantive fairness’ rather than ‘procedural fairness’ had 
received support.107 

On 7 June, the same day that Quin was decided, the High Court also brought down its 
decision in the ADJR case of Haoucher.108 This case raised the concept of ‘legitimate 
expectation’ in circumstances not dissimilar to those that had been at issue in Kurtovic, 
where a published Ministerial policy was said to be sufficient to engender a ‘legitimate 
expectation’ that must sound in procedural fairness. It is interesting that the two minority 
judges in Quin (Deane J and Toohey J), together with McHugh J who did not sit in Quin, 
formed the Haoucher majority, while Dawson J (in the majority in Quin) together with 
Gaudron J (who did not sit in Quin), formed the Haoucher minority.  

While the factual and legislative circumstances of Quin and Haoucher were different, there 
were two compelling similarities: both involved a policy and its repudiation in the light of 
circumstances, and both involved what was said to be a ‘legitimate expectation.’ In the first 
case, the capacity of the executive to change its policy in accordance with circumstances 
was acknowledged, in the second it was repudiated; in the first, policy changes could not 
give rise to administrative law consequences; in the second they did. In the first, the lack of 
applicability of the private law doctrine of estoppel to policy changes was acknowledged, 
Gummow J’s explication of the issues in Kurtovic being acknowledged;109 in the second the 
applicability of estoppel to policy was implicitly acknowledged, and Kurtovic was not 
mentioned at all. More worrying still, the dictum of Deane J in Haoucher, that is so often 
partially cited with approval, actually foreshadowed even more radical change; relying on 
Kioa,110 he said:  

Indeed, the law seems to me to be moving towards a conceptually more satisfying position  

• where common law requirements of procedural fairness will, in the absence of a clear contrary 
legislative intent, be recognized as applying generally to governmental executive decision-
making111 and  

• where the question whether the particular decision affects the rights, interests, status or legitimate 
expectations of a person in his or her individual capacity is relevant to the ascertainment of the 
practical content, if any, of those requirements in the circumstances of a particular case and of the 
standing of a particular individual to attack the validity of the particular decision in those 
circumstances.112 

Effectively this is a statement endorsing the capacity of ‘legitimate expectation’ (based on 
Mason J’s understanding in Kioa) to provide the practical content of and a substantive 
outcome for the provision of ‘procedural fairness’ as well as being determinative of standing; 
moreover, such ‘procedural fairness’ is to apply at each stage of the decision-making 
process.113 It was a move not only towards an administrative nightmare but also towards 
‘substantive fairness,’ as was later recognized by J J Spigelman QC when he appeared for 
the Commonwealth in Teoh.114 Dawson J’s dissent starkly put the consequences of the 
majority position: ‘To accede to the appellant's argument would be to require the Minister to 
give a further hearing on every occasion upon which he wished to depart from the 
recommendation of the Tribunal. To impose such a requirement accords neither with 
principle nor with authority.’115 This too, no doubt, was the view of the Labor Immigration 
Minister who had already tabled in the Parliament reasons for not accepting AAT 
recommendations in 10 deportation cases, one of which was that of Mr Haoucher.116 
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This analysis shows a more than disquieting split in the High Court in its analysis of both the 
factual and policy circumstances and of the appropriate law to be applied in a relevant case, 
and in its appreciation of the roles of the executive and the legislature in making and 
implementing policy. There was no coherence at all in the approaches of members of the 
Court in these two cases. Certainty for administrators would appear not to have been a 
consideration for the Haoucher majority. (As it turned out, the Minister’s position in Haoucher 
was vindicated.117) 

While in ABT v Bond118 (another ADJR case decided prior to Quin and Haoucher), the High 
Court appeared to recognize at least some of the dangers in Deane J’s approach emerging 
from Pochi (as to logical probative evidence)119 and later in Haoucher (as to applicability of 
natural justice to every stage of the decision-making process),120 in that the Court repudiated 
both these stances, from an administrator’s point of view, worse was to come. 

Teoh 

In 1995, the High Court in Teoh found that a legitimate expectation to be accorded 
procedural fairness arose if a decision-maker failed to take into account any obligation the 
Commonwealth had assumed under a ratified treaty that was relevant to the matter under 
decision, and that this was so whether or not the applicant or the decision-maker was aware 
of the obligation. The ratification by the Executive under the prerogative or executive power 
was said to constitute a holding out not only to the international community but also to the 
domestic community, and failure to take that into account (and notifying the application of the 
intention not to take it into account) was a breach of procedural fairness. Neither Kurtovic nor 
‘substantive fairness’ was mentioned in the decision, though both had been raised by JJ 
Spigelman for the Minister.121 

Mason CJ and Deane J said: 

…ratification of a convention is a positive statement by the executive government of this country to the 
world and to the Australian people that the executive government and its agencies will act in 
accordance with the Convention. That positive statement is an adequate foundation for a legitimate 
expectation, absent statutory or executive indications to the contrary, that administrative decision-
makers will act in conformity with the Convention122 and treat the best interests of the children as “a 
primary consideration”. It is not necessary that a person seeking to set up such a legitimate 
expectation should be aware of the Convention or should personally entertain the expectation; it is 
enough that the expectation is reasonable in the sense that there are adequate materials to support 
it.123 

The Labor Government immediately issued124 a joint press release (Minister for Foreign 
Affairs, Mr Gareth Evans, and the Attorney-General, Mr Michael Lavarch), stating (amongst 
other things) that entry into a treaty was no reason for raising any expectation that 
government decision-makers would act in accordance with the treaty. On the change of 
government, the Coalition Minister for Foreign Affairs (Mr Alexander Downer), the Attorney-
General (Mr Daryl Williams) and the Minister for Justice (Senator Amanda Vanstone) issued 
a Joint Ministerial Statement to the same effect on 25 February 1997. In addition, the Labor 
Government introduced into the Senate on 28 June 1995, the Administrative Decisions 
(Effect of International Instruments) Bill 1995 to achieve legislatively the same effect that the 
joint press statement had done executively; but it lapsed with the change of government. On 
18 June 1997, the Coalition government introduced the Administrative Decisions (Effect of 
International Instruments) Bill 1997 but it too lapsed when Parliament was dissolved pending 
the election. On 13 October 1999, the Coalition government re-introduced the Administrative 
Decisions (Effect of International Instruments) Bill 1999; while it passed the House of 
Representatives on 11 May 2000, it faced opposition in the Senate on matters of detail and 
never became law. These moves were intended as the appropriate executive and/or 
legislative statement of intention as envisaged in Mason CJ’s and Deane J’s reasons.  
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A reasonable person may well have thought that this would put an end to the matter, the 
government and the Opposition both being exercised at what they interpreted as an 
inappropriate if not unlawful intrusion into, and blatant subversion of, the executive and 
legislative decision-making fields by the High Court. However, Federal Court judges 
continued to accept Teoh as authority, despite the evidence of contrary executive intention 
(approved as it would have been by Cabinet). Goldberg J in Tien v MIMA125 said:  

Notwithstanding the publication of this statement I do not consider that the statement has the effect 
apparently intended. I consider that the reference to “statutory or executive indications to the contrary” 
referred to by Mason CJ and Deane J in Teoh is a reference to indications made at or about the time 
the relevant treaty is ratified.126 

The authority of the doctrine of legitimate expectation and the authority of Teoh were 
severely undermined by the plurality reasons in Re MIMIA; Ex parte Lam (Lam),127 a 2003 
procedural fairness case arising in the High Court’s s 75(v) jurisdiction. The Court found no 
breach of procedural fairness. McHugh and Gummow JJ stated that on ‘legitimate 
expectation’ the views of McHugh J dissenting in Teoh128 and Brennan J in the majority in 
Quin129 should be accepted as representing the law in Australia—‘The decision in Teoh does 
not require any contrary or other understanding of the law.’130 On Teoh itself, McHugh and 
Gummow JJ expressed considered doubt as to the reasoning, especially having regard to 
the separation of powers,131 as did Hayne J132 and Callinan J.133 

By no means, however, can one consider that the ‘legitimate expectation’ doctrine is dead, 
despite Kirby J’s acknowledgement of it as a ‘fiction’ now of ‘limited utility’ given the 
‘expanded notion of procedural fairness in Australia.’134  

Post Lam  

There has been some loose use of the words ‘legitimate’ and ‘expectation’ together in a 
fashion with no administratively legal meaning.135 However, the High Court, in coming to a 
number of recent decisions has continued to use the rubric of Mason J from Kioa that 
asserts that the content of natural justice and whether it applies arises from ‘a common law 
duty to act fairly, in the sense of according procedural fairness, in the making of 
administrative decisions which affect rights, interests and legitimate expectations, subject 
only to the clear manifestation of a contrary statutory intention.’136 

There are a number of High Court dicta on ‘legitimate expectation’ in the sense of passing 
comments that were not critical to the ratio of the relevant case—Gleeson CJ137 and Callinan 
J138 in Jarratt v Commissioner of Police (NSW); Kirby J in Shi v Migration Agents 
Registration Authority;139 and in some cases, members of the High Court have refused, or 
found it unnecessary, to consider the content of ‘legitimate expectation’—eg Sanders v 
Snell140 and more recently in SZMDS.141 

However, in Plaintiff M61 v Commonwealth142 the unanimous Court reiterated the view of 
Mason CJ, Deane and McHugh JJ in Annetts v McCann143 ‘that it can now be taken as 
settled that when a statute confers power to destroy, defeat or prejudice a person’s rights, 
interests or legitimate expectations, principles of natural justice generally regulate the 
exercise of that power.144 Of course, that plurality in Annetts used Mason J’s definition of 
procedural fairness from Kioa, not that of Brennan J, who had continued to repudiate the 
existence of any such doctrine. It appeared that in Lam, the High Court had moved towards 
accepting the Brennan view. In Annetts, Brennan J had warned again of the potential for 
courts’ engagement with ‘legitimate expectations’ to facilitate courts crossing the Rubicon of 
the merits/legality divide.145 He noted that there is no ‘explicable legal principle’ ie no legal 
content,146 to any notion of ‘legitimate expectation.’147 Without such principle or content, he 
warned, as he had in Quin, that ‘the courts will be perceived to be asserting an authority to 
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intervene in the affairs of the Executive Government whenever the court determines for itself 
that intervention is warranted. The essential authority of the courts to enforce the law 
governing the extent and exercise of executive and administrative power would be 
undermined.’148 

In M61 the Court apparently turned its back upon Brennan's view not only with respect to 
legitimate expectations but also with regard to its understanding of natural justice or 
procedural fairness itself. The Court not only reiterated the Mason-Kioa rubric as adopted by 
the plurality in Annetts, it said that: 

It is unnecessary to consider whether identifying the root of the obligation remains an open question149 
or whether the competing views would lead to any different result.150 

It was ‘unnecessary to consider’ this matter, but nevertheless the Court implicitly approved 
the Mason J view from Kioa, by stating: ‘It is well established, as held in Annetts,151 that the 
principles of procedural fairness may be excluded only by “plain words of necessary 
intendment”.‘152 It can only be concluded that the doctrine of legitimate expectation on the 
basis of the Mason J Kioa view, and not the Brennan approach, now finds favour with the 
modern Court, despite its preoccupation with the separation of powers.153 

Wider still and wider154 

Despite attempts by successive governments to translate their policies endorsed by the 
electorate into law through legislation,155 especially the Labor amendments to Part 8 of the 
Migration Act, the ambit of the natural justice hearing rule has widened. 

In Re Refugee Review Tribunal; Ex parte Aala156 the High Court found, despite 2 Refugee 
Review Tribunal (RRT) hearings and 2 reviews by the Federal Court, that a statement by the 
RRT member that s/he would take into account all the material that had been before the 
Federal Court, but in fact had failed to consider 4 handwritten bits of paper that had been 
supplied to that Court, was a breach of procedural fairness, as it prevented the applicant 
from putting his case in relation to the actual state of affairs. The case is also authority for 
the fact that writs mentioned in s 75(v) are to be known as ‘constitutional writs;’157 that 
certiorari in the High Court’s original jurisdiction (75(v)) is ancillary to prohibition and 
mandamus;158 that a breach of natural justice/procedural fairness by an officer of the 
Commonwealth will occur when making a decision under a statute that did not ‘relevantly 
(and validly) limit or extinguish any obligation to accord procedural fairness’;159 and that a 
breach of procedural fairness, even a trivial breach, constitutes a jurisdictional error.160 

In Re Minister for Immigration Multicultural and Indigenous Affairs; Ex parte Miah161 the High 
Court held with regard to an original decision-maker that there was a breach of procedural 
fairness in not advising Miah of the change of government (based on the country information 
available) and giving him an opportunity to make a case as to why he still would be 
persecuted. Gaudron J adverted to the 2 competing theories as to natural justice that arose 
from Mason J and Brennan J in Kioa, and said, relying on her dicta with Gummow J in Aala 
that whichever approach was adopted, in the end the question is whether the legislation, on 
its proper construction, relevantly (and validly) limits or extinguishes the obligation to accord 
procedural fairness.162The provisions in the statute, even though entitled a ‘Code,’ did not 
constitute a Code, and the statute did not exclude compliance with the rules of natural 
justice.163  

The Court in Miah also noted that the Explanatory Memorandum and any statement by the 
Minister in introducing the Bill (ie Second Reading speech) are not relevant in that the ‘court 
will not give the enactment that meaning if such a reading is not justified. The need to act on 
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the text of the enactment and not the Minister's statements is particularly important when the 
Minister's meaning has serious consequences for an individual164.’165 Interestingly, no 
reference was made to sections 15 AA or 15 AB of the Acts Interpretation Act 1901 (Cth). It 
was also said that the existence of a right of appeal in the statute, or a de novo merits 
review, would only cure defects in natural justice in certain circumstance.166 

Those cases had occurred on the basis of the Part 8 inserted in the Migration Act. However, 
given the clear intention of the Court to ignore the legislature’s intention, the Coalition 
government, with bipartisan support, enacted the Migration Legislation Amendment 
(Procedural Fairness) Act 2002 (Cth), which inserted sections into the Act declaring that 
certain provisions in respect of decision-making under that Act were to be taken to be ‘an 
exhaustive statement of the requirements of the natural justice hearing rule.’ 

In anticipation of hearing a case reviewing a decision made under this new legislation, the 
High Court majority in SAAP v Minister for Immigration, Multicultural and Indigenous 
Affairs167 (which concerned a decision made before the Procedural Fairness Act came into 
operation) adopted what can only be described as an intensely literal approach to 
interpreting the words of specific provisions. Any reference to Kioa was eschewed and 
instead of implying natural justice in the statute by virtue of what was not specifically 
excluded, the majority looked instead at what was specifically included, concentrating on 
finding a jurisdictional error through failure to comply with the exact words of the statute. This 
time, McHugh J examined the Explanatory Memorandum and Second Reading speech, 
finding them ‘neutral.’168 As a result of this case, (together with Minister for Immigration and 
Multicultural Affairs v Al Shamry169 and SZEEU v Minister for Immigration and Multicultural 
Affairs and Indigenous Affairs170) the Commonwealth Parliament moved to enact the 
Migration Amendment (Review Provisions) Act 2007 (Cth) to attempt to overcome the 
problem.171 

In NAIS v Minister for Immigration and Multicultural and Indigenous Affairs 172 in which the 
decision occurred also before the entry into force of the Procedural Fairness Act, such an 
extended delay occurred that the majority held that a breach of procedural fairness may 
arise not only from a denial of an opportunity to present a case but also from denial of an 
opportunity to consider it; the excessive delay amounted to ‘self disablement’ by the RRT, 
effectively equivalent to the self disablement caused by bias.173 Gummow J dissenting 
referred to Brennan J’s dicta in Quin. 174 He noted that the High Court proceeding was a 
Chapter III proceeding involving the judicial power of the Commonwealth and that 
‘maladministration is not to be confused with the illegality which founds judicial review.’175  

SZFDE v Minister for Immigration and Citizenship176, decided by a unanimous High Court 
after the Procedural Fairness Act entered into force, concerned fraud by a purported solicitor 
and migration agent. The Court held that a fraud perpetrated upon an applicant in this 
fashion amounted to a fraud upon the Tribunal, and that this conclusion was strengthened by 
the new provision exhausting natural justice—fraud subverts the Tribunal’s capacity to 
accord procedural fairness and ‘given the significance of procedural fairness for the 
principles concerned with jurisdictional error, sourced in s 75(v) of the Constitution’, this was 
a ‘matter of the first magnitude.’177  

Fairness? Administrative justice? 

Despite Brennan J’s warning in Quin that, given the separation of the judicial power doctrine, 
there can be no attempt by courts to pursue ‘administrative justice’ to rectify perceived 
wrongs,178 the remit of the courts being confined to determining legality according to the 
power conferred on the decision-maker, that phrase has become popular. In recent times its 
main proponent has been Kirby J.179 
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The AIAL National Forum in 2010 devoted its programme to the concept of administrative 
justice.180 Chief Justice French has spoken of the term as having been ‘born with a noble 
purpose, but also to have been engaged for most of its life as a concept in search of 
meaning.’181 French CJ suggests that the expression ought to have content that ‘identif[ies] 
at least normative standards which can legitimately be said to answer to the designation 
'just' and which are capable of general application to our system of administrative law and 
practice.’182 Academic writers have also adopted the expression.183  

The loose use of the phrase, whose content (like that of other terms in legal use such as 
‘rule of law,’ ‘natural justice’, ‘procedural fairness’ and ‘jurisdictional error’) is subject to 
different meanings depending on the perception of those who use it, is not helpful when 
confronting the morass of administrative applications which daily require decisions. The 
Chief Justice referred to Sir Francis Bacon writing On Judicature in his address,184 but 
perhaps he forgot that Sir Francis also wrote in that essay that: 

JUDGES ought to remember that their office is jus dicere,185 and not jus dare;186; to interpret law, and 
not to make law, or give law. Else will it be like the authority claimed by the Church of Rome, which 
under pretext of exposition of Scripture doth not stick to add and alter; and to pronounce that which 
they do not find; and by show of antiquity to introduce novelty. Judges ought to be more learned than 
witty, more reverend than plausible, and more advised than confident. Above all things, integrity is 
their portion and proper virtue.187 

This concept of integrity is of overwhelming importance; former Chief Justice Spigelman 
devoted all three of his 2004 Lectures for the AIAL to that subject.188 ‘Administrative justice’ 
is a chimera, a lawyers’ mare’s nest, the result of transposition of legal thinking and legal 
attitudes onto the legislature and the executive, a metaphoric repositioning of powers. The 
legal system itself cannot be said to be ‘just’—judges are to ‘do right according to law’—and 
if judges fail, why graft an inapposite concept onto administrators whose purpose is to 
implement policy. The idea that the legal system is not always just may be seen by reference 
to a few examples. 

Perhaps the most significant development in natural justice has been that following from 
Chief Justice Gleeson’s Delphic utterance in Lam that: 

Fairness is not an abstract concept. It is essentially practical. Whether one talks in terms of procedural 
fairness or natural justice, the concern of the law is to avoid practical injustice. 
 
No practical injustice has been shown.189  

‘Fairness’ means different things to different people, depending upon their circumstances 
and personal disposition; but ‘practical unfairness’ or ‘practical injustice’ in the administrative 
context has now entered the lexicon. Parker v Comptroller General of Customs190 was a 
case involving ‘extraordinary delay,’ where the appellant had been pursued through the 
courts for well over a decade for an alleged offence of failing to pay duty on one imported 
bottle of Cheval Napoleon Old French Brandy. He was finally fined over $1 million.191 Parker 
alleged a breach of procedural fairness by the courts, in that he was not given an adequate 
opportunity to make his case. The Court, Heydon J dissenting, found against him, French CJ 
saying that ‘[no] practical unfairness’ had been shown towards Mr Parker.192 

In addition, the rule against bias for judges has been compromised, the High Court in Ebner 
v Official Trustee in Bankruptcy193 doing away with the common law rule of automatic 
disqualification for judges on the basis of pecuniary interest. Unlike politicians and 
Ministers,194 judges do not have to disclose their interests.195 In breach of the maxims that 
judges must not sit in their own cause,196 and that ‘justice should not only be done, but 
should manifestly and undoubtedly be seen to be done,’197 Australian judges themselves 
hear application to recuse themselves, the High Court saying this is ‘the ordinary and 
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…correct practice.’198 The recent case of British American Tobacco Australia Services Ltd v 
Laurie199 may, however, prove to be a turning point. There the joint majority found 
apprehended bias against a judge;200 some of its reasoning could well open up the concept 
of bias in judges who, sitting on Chapter III courts, perennially deal with the same kind of 
issue.201 

Jurisdictional error and natural justice 

The paper has concentrated upon natural justice/procedural fairness for the reason that 
Aala202 saw a breach of procedural fairness emerging as a jurisdictional error. The decision 
in Aala is always cited as being authority for the proposition that a breach of natural 
justice/procedural fairness is a jurisdictional error. It is also cited as authority for the 
proposition that to enliven the original jurisdiction under the constitutional writs in s 75(v) of 
the Constitution, a jurisdictional error needs to be proved. The citations almost always do not 
have any references to specific pages or paragraphs in Aala.203  

As noted above, the passage of the Procedural Fairness Act 2002 in the Migration 
jurisdiction spurred the High Court to the adoption of a strict literal interpretation of the 
Migration Act 1958 (Cth). The extended nature of procedural fairness, a breach of which all 
the Court now uncritically accepted as a jurisdictional error, and the accepted necessity to 
show a jurisdictional error thus enlivening its original jurisdiction, meant that creative thinking 
became a hallmark of High Court jurisprudence, encouraged on occasion it could be said by 
over-zealous assistance by members of the Court.204 

Craig, Kirk, and jurisdictional errors 

The dictum of the unanimous Court in Craig v South Australia205 stated a position on 
jurisdictional errors for administrators as follows: 

If such an administrative tribunal [i.e. one subject to the separation of powers doctrine] falls into an 
error of law which causes it to identify a wrong issue, to ask itself a wrong question, to ignore relevant 
material, to rely on irrelevant material or, at least in some circumstances, to make an erroneous finding 
or to reach a mistaken conclusion and the tribunal’s exercise or purported exercise of power is thereby 
affected, it exceeds its authority or powers. Such an error of law is jurisdictional error which will 
invalidate any order or decision of the tribunal which reflects it.206 

This was accepted in Minister for Immigration and Multicultural Affairs v Yusuf 207 by 
McHugh, Gummow and Hayne JJ with the addendum that this list was ‘not exhaustive,’ that 
any such error of law as identified in Craig will be a jurisdictional error, and noting in the 
footnote that according to Aala any breach of natural justice will also be a jurisdictional 
error.208 The logical conclusion from Craig and Yusuf is that for Commonwealth 
administrators at least, there was very little margin for error, as any error of law could be a 
jurisdictional error, and this would not be known until a court had ruled on it, since the 
administrator or tribunal is incapable of determining the limits of their own jurisdiction.209 
However, Craig maintained the distinction between jurisdictional and intra-jurisdictional 
errors for courts,210 refusing to follow the UK line of cases developing from Anisminic.211 

The ambit of what constitutes a ‘jurisdictional error’ is now so wide and uncertain as to be 
preposterous. No executive government or any legislature can be capable of determining 
what constitutes a jurisdictional error, as this is an aspect of the judicial power arrogated to 
Chapter III courts. 212  

More recently, the Craig position with respect to both tribunals and courts has received 
considerable analysis by the Court in Kirk,213 the Court noting that no application had been 
made to reconsider Craig;214 Kirk itself acknowledged frailties in the Craig reasoning on 
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jurisdictional error and threw doubt upon the segregation of courts from the whole category 
of jurisdictional errors.215 216 217 

While the Kirk position may go some way towards ameliorating the burden under which 
administrators work, a burden of error far greater than that which Courts apply to 
themselves, this has to be doubted on a careful reading of Kirk.  

‘Jurisdiction’ and ‘authority to decide’ 

It has long been the High Court’s understanding that ‘jurisdiction’ means ‘authority to 
decide’218; however, in Kirk the plurality in a discursive analysis219 threw doubt on this 
proposition, particularly in relation to the idea of jurisdictional error as enunciated by Lord 
Denman in R v Bolton, where he said that ‘[t]he question of jurisdiction does not depend on 
the truth or falsehood of the charge [laid before the justices], but upon its nature: it is 
determinable on the commencement, not at the conclusion, of the inquiry.’220 The plurality 
disagreed with this, noting on the basis of Aala that some errors going to jurisdiction appear 
only after commencement of the matter and become known only at its end.221 Such a view is 
of course dependent on the correctness of the finding in Aala that even a trivial breach of 
procedural fairness is for administrators an error going to jurisdiction (of course this is not 
necessarily the case for courts)222.  

The Bolton approach can be assimilated to that adopted by Brennan J in Quin. An 
administrator would agree that, logically, one cannot begin to make a decision until one is 
empowered or authorized to do so; and a mistake while exercising that authority is a legal 
error that occurs during the exercise of authority. Courts are now saying that if an official 
makes a mistake while exercising authority, in fact the official had never had any authority at 
all. 223 This flies in the face of logic and experience.224  

What is concerning in Kirk, is that the plurality225 endorsed the view that the ‘concept of 
jurisdiction takes insufficient account of the public policy necessity to compel inferior 
tribunals to observe the law.’226 They asserted that ‘[a]s Jaffe rightly points out’227: 

it is important to recognise the use to which the principles expressed in terms of 'jurisdictional error' 
and its related concept of 'jurisdictional fact”' are put. The principles are used in connection with the 
control of tribunals of limited jurisdiction on the basis that a 'tribunal of limited jurisdiction should not be 
the final judge of its exercise of power; it should be subject to the control of the courts of more general 
jurisdiction'. Jaffe expressed the danger, against which the principles guarded, as being that 'a tribunal 
preoccupied with special problems or staffed by individuals of lesser ability is likely to develop distorted 
positions. In its concern for its administrative task it may strain just those limits with which the 
legislature was most concerned'.228 It is not useful to examine whether Jaffe’s explanation of why 
distorted positions may develop is right. What is important is that the development of distorted 
positions is to be avoided. And because that is so, it followed229, in that author’s opinion, that 
denominating some questions as 'jurisdictional' is almost entirely functional: it is used to validate 
review when review is felt to be necessary '.230  

Concern arises from first the Court’s apparent willingness to embrace public policy in relation 
to the determination of jurisdictional error, something for which Courts are not equipped.231 
Secondly, the paragraph displays significant lack of regard or respect for the executive. 
Thirdly, the Court appears to endorse an open-ended approach to determining jurisdictional 
error, leaving it to the Court’s discretion as to when it is ‘felt’ ‘necessary’ to find a 
jurisdictional error. Fourthly, by apparently treating with disregard the only logical approach 
to what is and what is not outside the authority to decide, the Court maintains the uncertainty 
surrounding administrative decision-making, where administrators wander in a court-created 
morass of conflicting views, which can only be settled in a court by the court providing its 
view.232 Finally, while one would agree that the development of distorted positions is to be 
avoided, the Court could assist in this by leading by example. 
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What is a ‘jurisdictional error’? 

It would be appropriate for the High Court, were it comprised of poets, to say there is no 
‘bright line’233 between jurisdictional and non-jurisdictional errors.234 But it is neither 
satisfactory nor sufficient for the highest court in the land to say ‘It is neither necessary, nor 
possible, to attempt to mark the metes and bounds of jurisdictional error.235’ 

This is the job of the High Court. Musings on how ‘Twilight does not invalidate the distinction 
between night and day,’236 are fine in a philosopher, but applying this to the law is apt to 
leave administrators in the Twilight Zone.237 One of the basic underlying principles of the law 
is that it applies equally to all and is known to all. Fuller, for example, set down a number of 
principles concerning good laws:238  

In The Morality of Law, Fuller identifies eight requirements of the rule of law.239 Laws must be general , 
specifying rules prohibiting or permitting behavior of certain kinds.240 Laws must also be widely 
promulgated , or publicly accessible. Publicity of laws ensures citizens know what the law requires. 
Laws should be prospective specifying how individuals ought to behave in the future rather than 
prohibiting behavior that occurred in the past. Laws must be clear . Citizens should be able to identify 
what the laws prohibit, permit, or require. Laws must be non-contradictory . One law cannot prohibit 
what another law permits. Laws must not ask the impossible. Nor should laws change frequently; the 
demands laws make on citizens should remain relatively constant Finally, there should be congruence 
between what written statutes declare and how officials enforce those statutes. So, for example, 
congruence requires lawmakers to pass only laws that will be enforced, and requires officials to 
enforce no more than is required by the laws. Judges should not interpret statutes based on their 
personal preferences and police should only arrest individuals they believe to have acted illegally. 

If courts actually ‘make’ the law, as Kirby J suggested,241 then perhaps the ‘laws’ made 
should be scrutinised more carefully. As it is, the judicial position on interpretation of the law, 
common, statute or constitutional, is penned around with thickets of obscurity; how judges 
actually make decisions is something to be viewed through a glass darkly, and Ministers and 
administrators may find themselves threatened with contempt of court for lack of appropriate 
deference.242 Some examples of opaque High Court reasoning follow. 

Saeed v Minister for Immigration and Citizenship 

In Saeed, the High Court found a jurisdictional error through scrutinising the respective 
relevance of the singular and the plural of the word ‘matter’,243 which led to a jurisdictional 
error for an action that was not therefore protected by the exhaustive statement of natural 
justice inserted by the Migration Legislation Amendment (Procedural Fairness) Act 2002. 

• The Explanatory Memorandum and the Minister’s Second Reading speech were not 
taken into account.244 

• A stringent literal meaning was given to the words of the statute, as had been 
foreshadowed in SAAP.245 

Plaintiff M61/2010E v Commonwealth 

In devising a successor to the Coalition government’s arrangements for dealing with asylum 
seekers arriving unlawfully on Australian shores, usually off Christmas Island and Ashmore 
Reef, the Labor Government in 2008 established what it thought was a non-statutory 
scheme for assessing, on Christmas Island, claims for refugee status.246 The reasoning in 
M61 is difficult to follow, what follows is merely an attempt to understand it. It appears to 
proceed on the basis that for the detention of alien asylum seekers on Christmas Island to 
be lawful, it had to have been authorized under the Migration Act 1958 (Cth),247 therefore, 
the Court could and would use the case law under the Migration Act 1958 (Cth) to apply to 
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the asylum seekers. However, the asylum seekers could not make a valid visa application 
under the Act, and the original and review assessment regime established on the island was 
merely to recommend to the Minister whether he should consider granting a visa to such a 
person, but he was under no duty either to make a decision, or to consider making a 
decision.  

What the Court did was to state that an announcement by the Minister on 29 July 2008 that 
the assessment and review process would be strengthened, in fact amounted in law to a 
decision to consider whether to consider the recommendations if any of the original and 
reviewing decision-makers on the Island.248 Subsequently, for a number of reasons, the 
Court found that there had been a denial of procedural fairness,249 one ground being that 
because the asylum seekers were outside the Migration zone and their review processes 
were not established under the Migration Act 1958 (Cth) they were obliged to be given notice 
of the ‘country information’250  

As opposed to many recent cases where important Ministerial statements made in 
parliament, such as the Second Reading speeches, have received short shrift,251 here a 
Ministerial announcement was said to have legal force amounting in effect to a decision. 

Privative clauses and Hickman 

Hickman 

R v Hickman; Ex parte Fox and Clinton,252 was a case concerning the National Security 
(Coal Mining Industry Employment) Regulations enabling Local Reference Boards to settle 
disputes ‘as to any local matter likely to affect the amicable relations of employers and 
employees in the coal-mining industry.’ The Board’s decisions were protected by a privative 
clause (reg 17). The Court held that, as the prosecutors were engaged in the transport 
industry and not the coal-mining industry, the Board’s decision was made without jurisdiction 
and was thus void (or, to use Starke J’s words,253 ‘without authority and bad’). Latham CJ 
noted that:  

Such a provision cannot, in my opinion, fairly be construed as declaring an intention of Parliament that 
a Board constituted under the Regulations should have jurisdiction to make decisions in matters which 
have no relation to the coal mining industry… If reg. 17 were construed so as to give an unlimited 
jurisdiction to the Board to make any order whatever in relation to any person whatever in respect of 
any matter whatever (whether industrial or not industrial), the validity of the Regulations would 
obviously be open to question. In my opinion, therefore, the Regulations, including reg. 17, should be 
construed as limited in their operation to the coal mining industry, and the powers of a Local Reference 
Board should be interpreted accordingly.254 

Latham CJ had earlier said255 of the same privative clause ‘that it did not profess to give 
validity to an invalid award’ and also: ‘Further, if a pretended award were so completely 
beyond any possible jurisdiction that it could not reasonably be said to be “an award” other 
questions would come up for consideration.’256 

In that case, Dixon J developed his view of how in the middle of the 20th century privative 
clauses were to be construed, into what became known as the Hickman principle:  

Such a clause is interpreted as meaning that no decision which is in fact given by the body concerned 
shall be invalidated on the ground that it has not conformed to the requirements governing its 
proceedings or the exercise of its authority or has not confined its acts within the limits laid down by 
the instrument giving it authority, provided always that its decision is a bona fide attempt to exercise its 
power, that it relates to the subject matter of the legislation, and that it is reasonably capable of 
reference to the power given to the body.257 
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He found that there was no authority for the Board to make such a decision because the 
words in the regulation, ‘in the coal mining industry’, were ‘words of final limitation upon the 
powers, duties and functions of the Board(s)’258—ie a jurisdictional fact was contravened. He 
would later put the same concept of ‘jurisdictional fact’ into other words in the Metal Trades 
Employers’ Association case, where ‘imperative duties or inviolable limitations or 
restraints’259 had been infringed. These ‘imperative duties or inviolable limitations or 
restraints’ are sometimes said to be an addition to the Hickman provisos—but Dixon J 
himself in the Metal Trades case stated that it added nothing to what he had said in 
Hickman.260 

There is certainly an argument to be made for thinking that the intention was in the 20th 
century, that the High Court would not invalidate certain decisions protected by a privative 
clause, even if they did exhibit jurisdictional errors.261 Spigelman CJ has noted that ‘The 
concept underlying the Hickman principle is that there was a core content of jurisdictional 
error, narrower than the full range of jurisdictional error, which would remain subject to 
judicial review, almost by way of a conclusive presumption of the law of statutory 
interpretation.’262 The question then is, what has so changed in the relationship between the 
judiciary and the other two arms of government that this situation is no longer even 
considered to be tenable? 

Plaintiff S157 

In the period leading up to Plaintiff S157 v Commonwealth the government had sought 
advice from 6 independent counsel before enacting the privative clause in the Migration Act. 
In the Second Reading speech to the Migration Legislation Amendment (Judicial Review) Bill 
2001 the Minister stated: 

The legal advice I received was that a privative clause would have the effect of narrowing the scope of 
judicial review by the High Court, and of course the Federal Court. That advice was largely based on 
the High Court's own interpretation of such clauses in cases such as Hickman's case, as long ago as 
1945, and more recently the Richard Walter case in 1995. Members may be aware that the effect of a 
privative clause such as that used in Hickman’s case is to expand the legal validity of the acts done 
and the decisions made by decision makers. The result is to give decision makers wider lawful 
operation for their decisions, and this means that the grounds on which those decisions can be 
challenged in the Federal and High Courts are narrower than currently.  
 
In practice, the decision is lawful provided: the decision-maker is acting in good faith; the decision is 
reasonably capable of reference to the power given to the decision maker—that is, the decision maker 
had been given the authority to make the decision concerned, for example, had the authority 
delegated to him or her by the Minister for Immigration and Multicultural Affairs, or had been properly 
appointed as a tribunal member; the decision relates to the subject matter of the legislation—it is 
highly unlikely that this ground would be transgressed when making decisions about visas since the 
major purpose of the Migration Act is dealing with visa applications; and constitutional limits are not 
exceeded—given the clear constitutional basis for visa decision making in the Migration Act, this is 
highly unlikely to arise.263 

The Minister was relying directly on the finding in Hickman, and what the Court had been 
saying was the law. 264 

The Solicitor-General later noted of the insertion of the privative clause that it: 

represented an attempt as the highest example yet of cooperation between the courts and the 
Legislature. The Court had told Parliament that certain words will be construed as having a particular 
effect and Parliament took the hint and used those precise words with the expressed intention of 
having that precise effect.265 

The validity of the privative clause was challenged in NAAV v Minister for Immigration and 
Multicultural Affairs ,266 but before any appeal was heard on the finding in NAAV, the High 
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Court heard Plaintiff S157.267 (David Bennett QC later noted that an example of ‘what one 
might see as an example of litigious “queue jumping,”’268 the High Court voluntarily depriving 
itself of the benefit of the concerted knowledge of five senior judges in NAAV269  

NAAV had upheld both the constitutionality and the operation of the privative clause inserted 
into the Migration Act by the Migration Legislation Amendment Act 2001 (Cth). 

In NAAV the Full Bench of the Federal Court endorsed the Hickman principle with its three 
provisos, adding that the purported exercise of power must not contravene any inviolable 
limitation upon the powers of the decision-maker.270 Three judges (Black CJ, Beaumont and 
von Doussa JJ) also adhered to the ‘extension of the jurisdiction of the decision-maker’ idea 
of privative clauses, in that they ‘validated’ decisions by extending the authority and powers 
of decision-makers so as to render lawful ‘irregularities that would otherwise constitute 
jurisdictional error in the broad sense of that term’.271 In the event, the application of the 
privative clause to protect the impugned decisions was upheld by a majority, subject to its 
inapplicability to a fundamental jurisdictional fact of the kind on which jurisdiction itself is 
founded272. 

Plaintiff S157 was a different story. Relying on Aala and Minister for Immigration and 
Multicultural Affairs v Bhardwaj (2002),273 counsel for Plaintiff S157 argued that if there were 
a breach of procedural fairness, then this constituted a jurisdictional error, which would 
render the ‘decision’ under the Act no decision at all, and therefore it could not be a ‘decision 
under this Act’ and could not be protected by the privative clause, which serves only to 
protect ‘decisions’ and not ‘non-decisions’. The finding rendered the privative clause 
impotent.  

With the greatest respect, the outcome in this case leads the High Court down the road of 
doublethink,274 running the same risk as Humpty Dumpty.275 Moreover, in relation to the 
Second Reading speech, and the Minister’s reliance on earlier judicial comments on 
‘expanding’ the jurisdiction of decision-makers, the plurality said:  

Of course, the Minister's understanding of the decision in Hickman cannot give s 474 an effect that is 
inconsistent with the terms of the Act as a whole.276 

The reasons in Plaintiff S157 are redolent of the notion that the purpose of judicial review is 
to be a check on the executive277(rather than to serve the citizen); its secondary purpose is 
to ensure that the court is the sole arbiter of what constitutes ‘the rule of law.’278 The Court 
said the privative clause would: 

… confer authority on a non-judicial decision-maker of the Commonwealth to determine conclusively 
the limits of its own jurisdiction and, thus, at least in some cases, infringe the mandate implicit in the 
text of Ch III of the Constitution that the judicial power of the Commonwealth be exercised only by the 
courts named and referred to in s 71.279 

Plaintiff S157 demonstrates, as few other cases can, both the disregard into which the High 
Court has cast the Executive and the Legislature, and also the dangers that the 
developments outlined above pose to the doctrine of stare decisis, once thought to be a 
foundational concept of the common law.  

Plaintiff S157, Blue Sky and Futuris 

In Plaintiff S157, other approaches were available to the Court. In Project Blue Sky v 
Australian Broadcasting Authority the plurality had said that the test for determining whether 
a decision is invalid will depend on  
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whether there can be discerned a legislative purpose to invalidate any act that fails to comply with the 
condition. The existence of the purpose is ascertained by reference to the language of the statute, its 
subject matter and objects, and the consequences for the parties of holding void every act done in 
breach of the condition. Unfortunately, a finding of purpose or no purpose in this context often reflects 
a contestable judgment.280 

However, the Court in Plaintiff S157 made only passing reference to the case, and did not 
refer to the principle. 

More recently, the High Court has tried to bring some clarity as to why ‘jurisdictional errors’ 
are called ‘jurisdictional errors.’ In the High Court joint judgment of Gummow, Hayne, 
Heydon, Crennan JJ in Federal Commissioner of Taxation v Futuris Corporation Ltd 281 they 
said: 

In Parisienne Basket Shoes Pty Ltd v Whyte282 Dixon J referred to the maintenance of “the clear 
distinction ... between want of jurisdiction and the manner of its exercise”. His Honour in this context 
also used the phrase “excess of jurisdiction”283 and, with respect to relief under s 75(v) of the 
Constitution, the same idea had been conveyed as early as 1914 in The Tramways Case (No 1),284 by 
such expressions as “usurp jurisdiction”, “wrongful assumption of jurisdiction” and “proceeding without 
or in excess of jurisdiction”. Thereafter, in his submissions in R v Kirby; Ex parte Transport Workers’ 
Union of Australia,285 Dr Coppel QC is reported as using the term “jurisdictional error”. 

Such references might have suggested that the Court was rethinking its position on the utter 
voidness of a decision made by an administrator marred by any error of law, and certainly in 
Futuris the Court did apply the Project Blue Sky approach to ascertaining the intention of 
Parliament as to the consequences of invalidity, rather than first adopting a wide-ranging 
judicial definition of ‘jurisdictional error.’ This, together with the Parisienne reference, may 
have suggested that some judges at least were beginning to consider that there is a clear 
(and maybe a constitutional) difference between a ‘jurisdictional’ error, and an ‘intra-’ or ‘non-
jurisdictional’ error (or, to define ‘intra-jurisdictional’ error another way as did those judges, 
an error ‘within, not beyond’ jurisdiction.)286 If so, it could well be that Commonwealth 
executive administrators, of whom the Taxation Commissioner is one, may in fact make both 
jurisdictional and intra-jurisdictional errors, just as Commonwealth judicial administrators 
may in the Chapter III courts.  

Administrators should not get excited about this possibility. In the same paragraph in which 
the four judges refer apparently approvingly to Dixon J’s Parisienne observation, in a 
footnote they simultaneously refer to the very confusing analysis in Craig. Again, any 
jubilation among Commonwealth Ministers and administrators at any incipient demise of the 
Plaintiff S157 interpretation on privative clauses must be constrained, firstly, because in 
Futuris the judges specifically did not address the privative clause issue (the relevant clause 
was a ‘saving’ clause), saying only ‘Plaintiff S157/2002 has placed “the Hickman principle” in 
perspective;’287 there is nothing overt in the judges’ reasons to suggest that they disapproved 
of Plaintiff S157; and in fact the joint judgement refers to that case five times, thrice in the 
text and twice in footnotes. 

All this of course occurred before the developments in Kirk. It also occurred before the High 
Court began flexing its judicially powered muscles to render unconstitutional and inoperative 
provisions in State legislation containing privative clauses,288 and before State legislatures 
began to feel the constitutional restrictions attendant on the notion of federal judicial 
power.289 

Democracy, judicial review and respect 

Australia is a representative democracy, with a representative and responsible 
government290, where the power to make laws for the people has been given to the 
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Parliament.291 Governments govern; they make decisions; they have to regard the national 
not sectional or individual interests. While majoritarianism seems to be out of favour, this is 
how democracy works; and even the High Court operates on the basis of majority rule.  

Perhaps judges and lawyers have been misled by the passing comments of John Marshall in 
Marbury v Madison: 

It is, emphatically, the province and duty of the judicial department to say what the law is.292 

Again with respect, it is not courts who say what the law is; it is the legislatures. The ‘great 
case’ of Marbury is often misunderstood,293 as it certainly was by Andrew Inglis Clark who is 
responsible for the inclusion of s 75 in the Constitution. Contrary to those who think the 
founding fathers knew what they were doing when they agreed to insert s 75 at the last 
moment, Justice Heerey has written:294 

At the 1898 Convention debate arose as to whether the clause which later became s 75(v) should be 
struck out. Clark, following proceedings closely from Hobart, telegraphed Barton to remind him of the 
United States Supreme Court decision in Marbury v Madison. Barton wrote back thanking Clark and 
saying: 
 

None of us had read the case mentioned by you, or if seen it had been forgotten – it seems to be a 
leading case. I have given notice to restore the words on reconsideration of the clause.295  

 
The clause was duly restored by Barton, citing the American decision – although without public 
acknowledgement of Clark. 'None of us' must presumably have included Griffith, Kingston and Deakin. 

The ramifications of s 75 are being felt severely today by both state and Commonwealth 
governments.296 

The High Court has traditionally used the axiomatic principle of Marbury to justify their 
capacity to interpret the law and the Constitution. As was said in Attorney-General v 
Marquet: 

First, constitutional norms, whatever may be their historical origins, are now to be traced to Australian 
sources.  
 
Secondly, unlike Britain in the nineteenth century, the constitutional norms which apply in this country 
are more complex than an unadorned Diceyan precept of parliamentary sovereignty. Those 
constitutional norms accord an essential place to the obligation of the judicial branch to assess the 
validity of legislative and executive acts against relevant constitutional requirements. As Fullagar J 
said, in Australian Communist Party v The Commonwealth, ‘in our system the principle of Marbury v 
Madison is accepted as axiomatic’. It is the courts, rather than the legislature itself, which have the 
function of finally deciding whether an Act is or is not within power.297 

But Fullagar J did not say simply that Marbury was axiomatic. His comment was: 

But in our system the principle of Marbury v. Madison is accepted as axiomatic, modified in varying 
degree in various cases (but never excluded) by the respect which the judicial organ must accord to 
opinions of the legislative and executive organs.298 

The Court has not given the respect due, as Fullagar J said in the Communist Party case, ‘to 
opinions of the legislative and executive organs.’ This was obvious in cases such as the 
Corporation of the City of Enfield v Development Assistance Corporation.299 There the Court 
eschewed any doctrine of deference to the executive, specifically refusing to apply the 
Chevron doctrine, which arose from Chevron USA Inc v Natural Resources Defense Council 
Inc.300 That doctrine established for the US Supreme Court that where a statute regulating 
administrative or agency action is reasonably open to more than one interpretation, the court 
should defer to the agency’s interpretation of the legislation. The reason for the High Court’s 
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approach is based ironically on ‘the principle’ of Marbury v Madison.301 In Australia, the 
separation of the judicial power is of prime importance, and the merits/legality divide is said 
by the Court to be a crucial tenet of administrative law respecting the exercise of 
discretionary powers.302 

Deference is not perhaps the correct word. Respect is really what is owed by the judiciary to 
the executive and the legislature. What could be called distaste if not contempt for the 
elected government representatives has been articulated by senior judges of the Court. 
Mason J, in The Queen v. Toohey; Ex parte Northern Land Council, said: 

[T]he doctrine of ministerial responsibility is not in itself an adequate safeguard for the citizen whose 
rights are affected. This is now generally accepted and its acceptance underlies the comprehensive 
system of judicial review of administrative action which now prevails in Australia.303  

Kirby J said in Hot Holdings Pty Ltd v Creasy: 

When this analysis [of ministerial accountability] is kept in mind, it is easier to understand the recent 
growth of administrative law remedies. In common law countries they have developed to such an 
extent that Lord Diplock described them as the most significant legal advance of his judicial lifetime304. 
It is not coincidental that this growth in administrative law remedies has occurred at a time when the 
theory of ministerial responsibility, as an effective means of ensuring public service accountability, has 
been widely perceived as having serious weaknesses and limitations305.’306 

This view is misplaced.  

The entire administrative law system has been the result of successive executive 
governments, aided by Parliament to make the laws under which the current merits and 
judicial review regimes operate.307 Ministers are more accountable in the 21st century than 
they have ever been: to their constituents, to the members of Parliament, to the people 
generally at elections and, continually, to the media and the population at large through the 
24 hour news cycle. They must answer questions in parliament both with and without notice, 
declare their interests in a register of interests, not mislead the parliament, and not sit in 
cabinet on a matter in which they have a personal interest. They give speeches, make policy 
statements, debate their policies in parliament, are interviewed regularly by the media, their 
personal and public personas are criticised and evaluated constantly. They and their 
departments are subject to wide-ranging freedom of information laws. 

By comparison, the judiciary is sequestered, and is jealous of its power. Neither individual 
High Court judges, nor the High Court itself is subject to judicial review,308 although as 
Chapter III judges they are subject to removal pursuant to Constitution s 72, and have to 
retain the good will of the Australian people and their representatives. Thomas Jefferson 
wrote: 

The great object of my fear is the Federal Judiciary. That body, like gravity, ever acting with noiseless 
foot and unalarming advance, gaining ground step by step and holding what it gains, is engulfing 
insidiously the special governments into the jaws of that which feeds them.309  

The chilling effect of judicial review  

The following adverse effects on good government arise from the developments discussed 
in this paper.  

The uncertain status of the content of procedural fairness means that decision-makers 
cannot know whether they are abiding by the law. Trivial errors may invalidate a decision 
made in good faith. Continual review of the same decision is good neither for the applicant 
nor for the relevant decision-maker. Review fatigue and stress will adversely affect the 
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applicant and court time is taken up with multiple reviews of the same matter. Morale 
amongst the decision-makers is bound to decrease. Continual re-interpretation by the courts 
of statutory provisions designed to implement government policy which has received the 
imprimatur of both Houses of Parliament results in Government and the legislature 
constantly amending the law to ensure that the policy is implemented the way the executive 
and the parliament want (this is particularly obvious in the Migration Act and the Income Tax 
Act contexts). 

This is not a matter of government or the legislature playing ‘catch up’ or trying to undermine 
the judiciary; rather it is a matter of ensuring proper implementation of policy according to the 
law. There is strain on the relationship between the executive and the legislature and the 
judiciary. Politicization occurs of the original decision-making, the merits review, and the 
judicial review due to constraints arising from past knowledge of similar cases which may 
lead to the establishment of a ‘culture’310 which in turn may lead to bias.311 

The current understanding or lack of understanding of what will constitute a ‘jurisdictional 
error’ in any given situation leads to uncertainty and an inability in government decision-
makers effectively and efficiently to implement programmes. Since administrators can never 
determine the limits of their own jurisdiction because of the Courts’ interpretation of the 
separation of the judicial power doctrine, there are almost insuperable difficulties for drafters 
in attempting to provide certainty in the texts of legislation to guide administrative decision-
makers. Since only a court may determine what is and what is not a jurisdictional fact or 
other kind of jurisdictional error,312 there can never be any certainty in decision-making. 

The adoption of the concept of ‘subjective’ jurisdictional fact in relation to an opinion or 
degree of satisfaction has had the effect of converting a duty subject to such satisfaction or 
opinion imposed by the legislature onto the executive into a discretion subject to a 
malformed Wednesbury review. Dixon J had noted in Parisienne Basket Shoes that sensible 
legislatures would never fetter an executive authority as it would always be likely to be 
subject to judicial review.313 The legislature had adopted the formula of ‘satisfaction’ or 
‘opinion’ to circumvent the problems associated with ‘jurisdictional facts,’ so that authority to 
decide was not conditional upon the existence of a fact but rather on an opinion.314 The 
criterion on which such ‘subjective jurisdictional facts’ are to be said to be valid is still 
uncertain.315 But a sensible criterion could well be the view of Latham CJ in R v Connell; Ex 
parte Bellbird Collieries316 to the effect that in cases where a power is conditional upon the 
existence of an opinion or satisfaction, ‘the legislation conferring the power is treated as 
referring to an opinion which is such that it can be formed by a reasonable man who 
correctly understands the meaning of the law under which he acts. If it is shown that the 
opinion actually formed is not an opinion of this character, then the necessary opinion does 
not exist.’ The increasing use by courts of this process blurs even more the distinction 
between what is an error of fact (which is not usually judicially reviewable—Waterford317) and 
what is an error of law, again raising problems for the separation of powers. 

The increasing willingness of judges to entertain criteria such as ‘irrationality,’ ‘illogicality,’ 
and ‘unreasonableness’ when applied to the degree of satisfaction demanded by the 
legislature of a Minister or his/her delegate, has a number of consequences. It amounts to a 
subversion by the courts of the legislature’s intention, displaying less trust in and respect for 
the administration than do its political opponents (bearing in mind that Bills must pass both 
houses, one of which is mostly hostile to the government). It also amounts to the judiciary 
substituting its opinion for that of the decision-maker. What is ‘irrational,’ ‘illogical’ or 
‘unreasonable’ differs from person to person and profession to profession, even among 
psychiatrists. 

The use of terms such as ‘rational probative material,’ ‘logical probative evidence,’ ‘probative 
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evidence,’ ‘probative material,’ or ‘logical grounds’ in relation to administrative decision-
making wrongly imports legal standards used in courts into the executive. These standards 
are derived from but are in fact superior to those demanded in courts. Administrative 
decision-makers rely on data and information provided by applicants in the first instance; 
there are no rules of evidence for administrators. Use of such terms by judicial members of 
administrative bodies has contributed to the judicialization of administrative review bodies.318 
Such review bodies are to use the same powers and discretions of the original decision-
maker, and ‘stand in the shoes of the original decision-maker’319: original decision-makers do 
not use rules of evidence nor anything remotely like them. When these phrases become a 
standard for determining invalidity of a decision, there is a very real risk of judicial officers 
crossing the merits/legality divide and breaching the separation of the judicial power 
doctrine. 

Privative clauses were designed to serve a purpose within the structure of government under 
a separation of powers, while having regard to the entrenched High Court jurisdiction in s 75 
of the Constitution. As Kirby P acknowledged in Svecova v Industrial Commission of 
NSW,320 it is not impossible for courts logically to see that such clauses may well serve a 
legitimate purpose in certain circumstances. Section 75 remains the same, the need for 
privative clauses that had always existed has not diminished and has perhaps grown, the 
structure of government remains the same. Perhaps all that has changed is the culture of the 
courts; or a growing distrust amongst the legal profession of politicians; but politicians are a 
necessity for good governance (see Constitution ss 7, 24, 30, 64). If there is a legitimate 
need to protect decisions in certain circumstances, who is to determine the need, and the 
circumstances? Whoever does it, this is a political decision. 

The spread of international human rights norms, especially those arising from continental 
Europe’s civilian system, has seen the increased attempt to establish ‘proportionality’ as a 
free-standing ground of judicial review of administrative decisions. This term is used only 
(and then in the author’s view, somewhat doubtfully) in judicial review in relation to delegated 
legislation,321 and in constitutional review of purposive powers and of certain express or 
implied constitutional prohibitions.322 To date, Australian courts have not adopted 
proportionality as a freestanding ground in judicial review of administrative decisions.323 To 
do so would certainly run the risk of breaching the separation of powers, and once thus 
breached, the floodgate could well open, legislative change proving constitutionally difficult. 
The weighing of competing policy demands against a single individual’s (or group’s) interest, 
is something courts are neither equipped nor empanelled to do—the government and the 
legislature have that task.324  

The spread into State jurisdictions, through the High Court’s use of the judicial power of the 
Commonwealth, of High Court concepts with regard to jurisdictional errors and privative 
clauses, as well as of its view on an integrated Australian legal system, has seen it invalidate 
laws made by State parliaments,325 and also deprive State legislation of its intended policy 
purpose.326 These moves may well hold the seeds of the demise of the federation, and the 
Court and governments need to give serious consideration to the ramifications of the trend of 
recent decisions. 

Future civility 

This summary may suggest that the author is not enamoured of judicial review. This is not 
the case. It has served citizens and subjects well for centuries, and will continue to do so. 
However, when principles developed over 36 years since Kioa v West are considered, there 
are areas of administrative law that need improvement. The paper has suggested that these 
developments proceed from the enactment of the ADJR Act, and the legal profession’s 
response to it. Unintended consequences as outlined have come to fruition. 
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What is needed now is consideration by all three arms of government of these 
developments, so as to guard against further unintended consequences in the future. If the 
key-stone of the arch of Australian governance is not to falter, then cultivation of mutual 
respect amongst the three branches as envisaged by Justice Fullagar in 1951 may well be a 
good place to start. 
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