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The Administrative Appeals Tribunal ('the Tribunal') may review a decision to cancel a 
person‟s visa made under section 501 of the Migration Act 19581. Because it is easier to 
remove non citizens under section 501 than under the criminal deportation provisions, which 
protect long term permanent residents from deportation2, it has become the principal 
mechanism used to remove people from Australia3. All non citizens are potentially subject to 
section 501, regardless of length of residence in Australia and level of absorption into the 
Australian community. The consequences of the decision are serious, including removal and 
permanent exclusion from Australia. The decision to cancel is a two stage process.  First, 
the Minister or his or her delegate must decide whether the person fails the character test, 
which includes having been sentenced to a term of imprisonment of 12 months or more4.  
Second, if the person fails the character test, the decision maker must decide whether to 
cancel the person‟s visa.  The Migration Act itself provides little guidance about the 
circumstances in which a person‟s visa should be cancelled. Instead, section 499 of the 
Migration Act empowers the Minister to give written directions relating to the exercise of 
powers under the Migration Act. A direction is effectively “an order or command which must 
be obeyed”5. Three have been made under the present form of section 499 relating to 
section 501.  
 
An irresponsible Tribunal? 
 
The Tribunal was established in the 1970s as part of a wider administrative law package 
intended to provide individuals with access to faster and cheaper justice. The Tribunal was 
set up as an independent, merits review body, with wide powers to affirm, vary, set aside, 
remit or substitute decisions6. When introducing the Bill establishing the Tribunal into 
Parliament, the Attorney-General explained that the intention was “to establish a single 
independent tribunal with the purpose of dealing with appeals against administrative 
decisions on as wide a basis as possible...”7: 
 

It will be called upon to review decisions by Ministers and of the most senior officials of government. In 
the words of the Franks Committee on Tribunals and Inquiries, the Tribunal is not to be an appendage 
of Government departments. The Tribunal is to be regarded as machinery provided by Parliament for 
adjudication rather than as part of the machinery of departmental administration8.  
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Independence comprises two concepts, namely structural independence and independence 
of thought. Structural independence refers, amongst other things, to “the allocation of 
financial resources and accountabilities for those resources to the [relevant] Department9” 
and the lack of “formal and informal monitoring of tribunal outcomes in individual cases and 
classes of cases10” by the relevant government departments. Independent thought 
“encompasses matters such as non-interference, non-delegation and the exercise of 
unbiased, individual judgement”11.  
 
Without independence, the Tribunal cannot be an “effective check on executive power12” in 
practice and in appearance: 
 

Applicants and the broader community must have reason to be confident that the members of review 
tribunals both have the skills required to provide merits review and will consider the merits of their 
cases in an impartial way, and make a different decision to that of the relevant government agency 
where they consider that appropriate. In other words, it is crucial to ensure that there is no perception 
(let alone any reality) that tribunals are in any way subject to undue influence either in reaching 
decisions in particular cases or more generally13.   

 
O‟Connor J, a former President of the Tribunal, argued that “there has never been any doubt 
as to the AAT‟s independence”, which she attributed to its “judicial mould”, “the absence of 
any statutory restriction on its capacity to review policy” and the separation of the Tribunal‟s 
administration from the Attorney-General‟s Department14. This may be the case, but the 
Tribunal has, perhaps, a more serious problem. In the closely-related section 501 and 
criminal deportation jurisdictions, there is a longstanding view that the Tribunal acts too 
independently because it fails to follow government policies relating to the removal of non 
citizens. 
 
Since its inception, the Tribunal has reviewed deportation decisions; although, until 1992, the 
Tribunal only had the power to make recommendations15. The otherwise “harmonious”16 
relationship between the government and the Tribunal was disturbed when the Tribunal 
began to “reach a different conclusion” from the Department or the Minister17. In 1988, for 
example, Senator Ray, the then Minister for Immigration, issued a statement criticising the 
Tribunal‟s decision making on the basis that the Tribunal gave insufficient weight to people‟s 
criminal history and too much weight to their potential difficulties upon return to the country 
of origin18. Senator Ray was not the only Immigration Minister concerned about the 
Tribunal‟s decision-making. Mr Ruddock was so troubled by the Tribunal‟s decisions, 
particularly following the cases of Jia19 and Ram20, that he launched a parliamentary inquiry 
into criminal deportation21, criticised the Tribunal in the media22 and personally wrote to the 
then President of the Tribunal to express his dissatisfaction with the small but significant 
“number of recent decisions made by the AAT, which allowed convicted offenders to remain 
in Australia23”. The Minister periodically exercised his personal powers to overcome the 
effect of a Tribunal decision24.  
 
Dissatisfaction with the Tribunal‟s track record in this jurisdiction is not limited to the Minister 
and the Department of Immigration. Victims, families of victims, and organisations such as 
the Police Force Association have also expressed strong views about Tribunal decisions 
allowing convicted criminals to remain in Australia. Recently, for example, in the case of 
Taufahema v Minister for Immigration and Citizenship25, in which the Tribunal set aside the 
decision to cancel the applicant‟s visa, the NSW Police Commissioner and the Police 
Association of NSW wrote to the Minister. The NSW Police Commissioner said: 
 

On behalf of all police officers in NSW we would ask [the Federal Government] to do everything within 
their power to make sure that this guy does not become or remain an Australian citizen. He‟s not a 
good character. He doesn‟t deserve to stay here26. 
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Community concerns relate to two particular issues: first, the contention that the Tribunal 
acts irresponsibly by setting aside the Department‟s decision and allowing the person to 
remain. In Pemberton v Minister for Immigration and Citizenship, for example, Amanda 
Pemberton, a 17 year old New Zealander, participated in the torture and murder of a school 
girl27. The Tribunal‟s decision to allow her to remain created a backlash. The victim‟s mother 
said: 
 

I think she should be sent back to where she came from. Anyone who commits murder, doesn‟t matter 
where they come from, should never be allowed back into Australia28.    

 
Secondly, the Tribunal is criticised when, having set aside the decision, the person re-
offends. For example, in the case of JSFD v Minister for Immigration and Citizenship29, the 
Herald Sun noted that “there was widespread public outrage” when it revealed that the 
applicant had re-offended “just weeks after the federal Administrative Appeals Tribunal ruled 
he [could] not be deported30”.  In relation to the same case, the Herald Sun editorial 
observed: 
 

This young man has an appalling history of violence and disrespect for Australian law. We can well 
and truly do without him. A Federal Government agency, the AAT is supposed to provide fair and just 
reviews of administrative decisions. This one seems quite wrong31.  

 
Given this context, it is not surprising that Ministers have turned to directions to influence 
Tribunal decision making.  
 
Directions under section 499 
 
Directions are a flexible mechanism by which the government can shape policy, to reflect its 
broader social objectives32. The development of directions is essentially “a political function, 
to be performed by the Minister who is responsible to the parliament ...”33  As Rares J noted: 
 

The constitutional scheme of responsible government would be defeated if departmental decision 
makers were entirely free to arrive at their own idiosyncratic views, unfettered by the control of the 
Minister who, by s 64 of the Constitution, is the person who administers a department of State and 
answers for that administration in the Parliament34. 

 
The process of laying directions before Parliament also enables public scrutiny of the 
directions and “political comment and debate”35, for which the Minister is again 
accountable36.  
 
Like policy, directions encourage internal consistency within the Tribunal but also between 
the Department and the Tribunal, by acting as a “constant reference point”37.  Furthermore, 
directions bolster “the integrity” of the decision making process by “diminishing 
inconsistencies” and enhancing “the sense of satisfaction with the fairness and continuity of 
the administrative process...”38 
 
In 1999, section 499 was amended to strengthen the Minister‟s power to “specify more 
precisely how a discretion should be exercised”39. Section 499 of the Migration Act now 
provides as follows:  
 

(1) The Minister may give written directions to a person or body having functions 
or powers under this Act if the directions are about: 
(a) The performance of those functions; or 
(b) The exercise of those powers. 
... 
(2A) A person or body must comply with a direction under subsection (1). 
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Three directions have been issued under the amended section 499 in relation to section 501, 
namely Direction No 17, No 21 and No 41. They are legally binding on departmental 
decision makers and the Tribunal40. The three directions have adopted the same structure, 
namely two principal parts: the first part deals with the application of the character test, the 
second part deals with the exercise of the discretion. Under the second part, the focus of this 
paper, decision makers are obliged to weigh primary and secondary, known as “other”, 
considerations.  
 
Applying the directions   
 
In order to ensure independence, directions cannot force decision makers, including the 
Tribunal, to arrive at a particular conclusion in individual cases. The Tribunal must take into 
account the considerations and their weight as set out in the directions. However, the 
Tribunal is not bound to consider only the factors stipulated in the direction41, nor is it bound 
by the weight the government gives to each of these factors42.   
 
In sum, in order to comply with the directions, the Tribunal is required to consider all relevant 
factors and weigh the factors as it sees fit. It cannot simply apply “some ritualistic formula43”; 
it must make the correct or preferable decision, according to the merits of the case and 
“independently of any instruction, advice or wish of the executive government, including in 
cases where government policy is a relevant factor for consideration...”44  
 
An unlawful direction 
 
Part 2 of Direction No 17 was held to have been imperfectly formulated as it operated as a 
fetter on the Tribunal‟s discretion, conferred by section 50145. Direction No 17 set out three 
primary considerations; namely, the protection of the Australian community, the expectations 
of the Australian community and the best interests of the child. The relevant paragraph of 
Direction No 17 provided that “no individual considerations can be more important than a 
primary consideration, but that a primary consideration cannot be conclusive in itself in 
deciding whether to exercise the discretion to refuse or to cancel a visa”46. In Aksu v Minister 
for Immigration and Multicultural Affairs ('Aksu'), Dowsett J held that Direction No 17 
overstepped its legal limits for the following reasons: 
 

Two primary considerations, protection and expectations will be present in almost all cases, militating 
in favour of refusal or cancellation of the visa. Where there are two primary considerations, and no 
other consideration can have more weight than either of them standing alone, an almost mathematical 
logic compels a decision which upholds those primary considerations. Further, as the primary 
considerations are really direct outcomes of the person‟s bad character, the effect is that once he or 
she fails the character test, there is virtually a prescription in favour of refusal or revocation of the visa. 
This is inconsistent with the unfettered discretion conferred by s 50147.  

 
A number of not always consistent Federal court cases followed48. The Tribunal 
acknowledged the invalidity of part two but took it into account as it represented the 
government‟s policy49. The issue was put to rest with the Full Federal Court decision in 
Howells v Minister for Immigration and Multicultural and Indigenous Affairs, which upheld 
Aksu50.  By the time Howells was decided, however, the Minister had revoked Direction No 
17, replacing it with Direction No 21.  
 
An unjust direction 
 
Direction No 21 was lawful51.  It was, however, condemned for being unjust.  Direction No 21 
required decision makers to take into account the same three primary considerations as 
Direction No 17, when exercising the discretion to cancel a visa; first, the protection of the 
Australian community; second, the expectations of the Australian community; and third, the 
best interests of children. It stipulated other considerations such as the extent of the 
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disruption to the person‟s family, a genuine marriage to an Australian citizen or permanent 
resident, family composition, evidence of rehabilitation and previous Departmental warnings. 
Decision makers were also required to consider Australia‟s international obligations under 
various treaties. 
 
The Direction conspicuously omitted what were considered to be highly relevant factors, 
such as whether the person had arrived in Australia as a minor, had been absorbed into the 
Australian community and had familial, linguistic, cultural and educational ties in the country 
of citizenship52. 
 
The effect of the directions on Tribunal independence  
 
Direction No 21 
 
On review of all section 501 cases heard and determined by the Tribunal over a five year 
period53, the Direction clearly channelled Tribunal decision making. Although the Tribunal is 
required to consider all relevant considerations, the file review indicates a correlation 
between the considerations specified in the Direction and the factors considered by the 
Tribunal. Furthermore, factors which were not specified in the Direction were generally 
omitted from the decisions. During the relevant time period, 38% of cases were set aside, 
although no conclusion can be drawn from the set aside rate. The fact that the Tribunal sets 
aside cases supports the conclusion that it acts independently. Alternatively, were it not for 
the Direction, perhaps the set aside rate would be much higher.  
 
The Direction appeared to strongly influence Tribunal decision making in one particular 
group of cases, those in which the crime was particularly violent or reprehensible. Crimes 
falling into this category include murder and attempted murder, particularly of vulnerable 
people, incest and child abuse. The general community would consider these crimes “vilely, 
inexcusably wrong”54.  Direction No 21 commanded the Tribunal to consider the crime in two 
of the three primary considerations. In considering the protection of the Australian 
community, the first primary consideration, the Tribunal was required to consider the 
seriousness and nature of the crime. In the Direction‟s hierarchy of crimes, “murder, 
manslaughter, assault or any other form of violence against persons” were considered “very 
serious”. Sexual assaults in general, and specifically against children, were “particularly 
repugnant”. In relation to the expectations of the community, the second primary 
consideration, the Direction stated as follows: 
 

Visa refusal or cancellation and removal of the non citizen may be appropriate simply because the 
nature of the character concerns or offences are such that that (sic) the Australian community would 
expect that the person would not be granted a visa or should be removed from Australia55.  

 
In these types of cases, the decision was almost always affirmed by the Tribunal56. In 
Tumanako v Minister for Immigration and Multicultural Affairs ('Tumanako'), for example, the 
applicant went to meet his former de facto wife at their daughter‟s kindergarten57. When he 
saw that she was accompanied by another man, he stabbed her to death, in front of their 
daughter. In considering the protection of the community, the Tribunal found that the crime 
was “very serious”, the applicant‟s risk of re-offending was low to moderate and that general 
deterrence weighed “against disturbing the reviewable decision”. The community 
expectations also favoured visa cancellation, given the nature of the crime and the risk of 
recidivism. The Tribunal affirmed the decision on the basis that the protection and 
expectations of the community outweighed all other factors, which included fourteen years of 
lawful residence in Australia prior to the commission of the crime and his extensive and 
remaining family in Australia.   
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One of the rare cases to go against the trend was Holland v Minister for Immigration and 
Citizenship ('Holland'), which involved a man who had persistently sexually assaulted his 
daughter and grandchildren, crimes described by the Tribunal as “revolting” and “wicked”58. 
The applicant, a 74 year old UK national, was married to a 73 year old Australian citizen. 
The applicant had type 2 insulin-dependent diabetes, emphysema, ischaemic heart disease 
and stabilised angina, while his wife was in remission from cancer and had had a heart 
attack.  Despite the nature of the crimes, the Tribunal set aside the decision. In an oral 
decision, the Tribunal explained the reasons for its decision as follows: 
 

Your relationship with your wife over a 54-year period;  the fact that three of your children support you 
staying in Australia and are prepared to provide you with financial support to have ongoing treatment; 
your own attitude that you would not go to your children‟s houses unless invited; your and your wife‟s 
health problems, your likely foreshortened life expectancy; the terms of your parole which should 
ensure you will not have contact with any of the victims or any under age child without the consent of 
your parole officer being first obtained; the fact that you have little or no family support if you are 
returned to the United Kingdom; the uncertainty of what, if any, official support you would receive if 
returned as against the guaranteed support you will receive if you remain in Australia.  What I 
conclude is the reduced risk of recidivism; all combine to leave me satisfied that the decision under 
review should be set aside and the case remitted to the respondent with a direction to reinstate your 
cancelled visa59.    

 
It is not surprising that the Tribunal rarely sets aside these types of decisions, given the 
importance, as expressed in the Direction, that the Government places on the nature of the 
crime. It is not, however, possible to state that the Direction produced this effect as it is not 
known whether the Tribunal would have affirmed the decision in any event, particularly in 
light of the nature of the crimes.  
 
Although shaped by the Direction, the decision making process retains sufficient flexibility to 
enable the Tribunal to reach the preferable decision. Firstly, as noted earlier, the Direction 
cannot force the Tribunal to reach a particular conclusion in individual cases. As in all highly 
discretionary areas of decision making, the Tribunal must “search for the preferable view of 
the law”60 and “choose” the preferable decision. In Holland, for example, the Tribunal would 
have been justified in affirming the decision, given the Direction‟s emphasis on the nature of 
the crime. Instead, it justifiably chose to set aside the decision, on the basis of the 
applicant‟s limited life expectancy and other factors.  Ironically, in searching for the 
preferable decision, the Tribunal gains little guidance from the Direction, as its language is 
general, requiring the Tribunal to import its own “connotation”61 of the considerations.  The 
concept of the expectations of the community, for example, is vague, “necessarily evaluative 
and conclusionary in character...62”.  It can mean “different things to different people”63. 
 
Secondly, the range of factual circumstances in individual cases is extensive and includes 
the applicant‟s age, family ties in Australia, education, employment, criminal history, mental 
and physical health problems.  The range of facts allows the Tribunal to “shape” its findings 
of fact to enable it to apply the Direction in a particular way64.  Tumanako exemplifies this 
phenomenon: the applicant gave evidence indicating that he was genuinely remorseful, was 
a model prisoner, had performed part time jobs well on weekend release, had been offered 
full time employment and was able to live with his twin brother and his wife, with whom he 
would attend church. The Tribunal, however, observed as follows: 
 

...some might question whether any combination of remorse, rehabilitation courses, religious renewal, 
family support and good works could atone for a crime so atrocious as stabbing a young mother to 
death in front of her four year old daughter65. 

 
The Tribunal found that the nature of the crime, in combination with his low to moderate risk 
of reoffending, favoured visa cancellation.  However it could be argued that the material was 
there for the Tribunal to set aside the decision.  His length of residence in Australia alone 
would have protected him from removal under the criminal deportation provisions.   
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Thirdly, the language of the decisions is not always transparent66. As Kirby J notes, the 
willingness of Tribunal members to affirm or set aside decisions may ultimately depend on 
“their own value system”67. In such a “vexed area of administration”68, Tribunal members 
may well have their own views relating to the outcome of the case, which are not fully 
articulated in the decision. Under the umbrella of the Direction, these three elements – the 
generality of the Direction, the flexibility of fact finding and the opaqueness of the reasoning -  
secure the Tribunal‟s independence of thought and allow it to make what it considers to be 
the just decision.  
 
Direction No 41  
 
On 15 June 2009, the current Government revoked Direction No 21 and issued Direction No 
41 in its stead. The new Direction addressed the concerns relating to Direction No 21: in 
addition to the protection of the Australian community, there are three new primary 
considerations, namely, whether the person arrived as a minor, the length of residence and 
relevant international obligations69.  The expectations of the Australian community are no 
longer explicitly mentioned as a consideration. The “other considerations” include numerous 
new considerations, such as the applicant‟s age, health and level of education, links to the 
country to which he or she would be removed and hardship to members of the applicant‟s 
family in Australia70. 
 
In a similar fashion to Direction No 21, Direction No 41 seems to be influencing Tribunal 
decision making, as evidenced by the decisions themselves, which take into account the 
new considerations, and by the increase in the number of decisions set aside71. The number 
of Ministerial appeals, however, has also increased72. Despite the deliberate shift in policy, 
as in the past, the Tribunal is still perceived as being too independent. Again, the issue is the 
Tribunal‟s approach to the exercise of discretion.  
 
In Taufahema73, for example, a decision reviewed under Direction No 41, the Minister 
cancelled the applicant‟s visa under section 501, following numerous convictions, including 
the manslaughter of a police officer. The Tribunal found that although the applicant had lived 
in Australia since the age of 11, had close ties to the Australian community and had taken 
steps towards rehabilitation, the protection of the Australian community was more important. 
However, the Tribunal set aside the Minister‟s decision on the basis of the best interests of 
the applicant‟s daughter as well as the interests of his partner. The Minister sought judicial 
review on the basis that the Tribunal failed to take into account primary and other 
considerations. Buchanan J found the Tribunal‟s discussion of the competing primary and 
other considerations to be “lucid and balanced”74. The Tribunal had not committed a 
jurisdictional error: “the Minister‟s criticism amounts to a complaint ... that the AAT did not 
reach a conclusion that the risk to the Australian community outweighed all other, 
countervailing, considerations”75. The Minister has since used his personal power under the 
Migration Act to cancel the applicant‟s visa76.  
 
Conclusion  
 
In the criminal deportation and section 501 jurisdiction, the Tribunal is considered to be far 
too independent, far too willing to allow non citizens to remain in Australia. In response to 
this perception, the government has made legally binding directions, designed to influence 
the Tribunal‟s decision making process.  Direction No 17, the first relevant direction issued 
under an amended section 499, overstepped its legal limits and was held to improperly fetter 
the Tribunal‟s discretion, conferred by section 501. Direction No 21 was criticised for a 
different reason, namely that it treated non citizens unjustly. Despite its controversial nature, 
the file review indicates that Direction No 21 clearly influenced Tribunal decision making. 
The decisions adopted the structure of primary and, where relevant, other considerations 
and assessed their weight in accordance with the Direction. The Tribunal rarely considered 
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factors outside the Direction. Furthermore, the Direction appeared to strongly influence 
cases involving violent crimes. However, although the Direction had force, there was 
sufficient scope within the decision making process to enable the Tribunal to exercise 
independent thought and to reach what it considered to be the just decision.  
 
Direction No 41 has now replaced Direction No 21. It represents a significant shift in 
government policy, seeking to redress the previous imbalance by creating three new primary 
considerations; namely, whether the person was a minor when he or she began living in 
Australia, the length of residence in Australia and relevant international obligations. With 
such a clear and markedly different approach, it is unsurprising that Direction No 41 has 
influenced Tribunal decision making and led to an increase in decisions being set aside. 
There is, however, renewed criticism of the Tribunal. Given the high level of emotion and the 
lack of understanding of the role of the Tribunal, the response of victims, their families and 
law enforcement bodies is comprehensible. Of much greater concern is the overturning of 
Tribunal decisions by the Minister personally, particularly when the Tribunal decision has 
been upheld on judicial review.  The comments of Wilcox J, noted in the context of the 
review of criminal deportation cases, are equally applicable to section 501 cases:   
 

The making of an application to the Tribunal, in a deportation case, involves the applicant, and usually 
members of the applicant's family, in a distressing recapitulation of events for which the applicant has 
already undergone punishment. It involves the applicant, or members of the applicant's family, in a 
considerable burden of costs at a time when financial resources are likely to be low. And, of course, it 
involves expenditure by the taxpayer, both in the presentation of the Department's case and in 
connection with the Administrative Appeals Tribunal. Unless the decisions of the Tribunal are 
customarily accepted, all of this effort and expense is wasted. The decisions of the Tribunal fall into 
disrepute77. 

 
The Tribunal has been given a challenging and unpopular task. In order to retain public 
confidence in the Tribunal‟s independence, however, it is critical that the Government sees 
the interests at stake when it does not abide by the Tribunal‟s decisions, regardless of the 
outcome. Where a decision is considered legally wrong, the appropriate forum to challenge 
this is the judicial system. Overturning the Tribunal‟s decision, particularly after it has been 
affirmed on judicial review, will only damage the Tribunal‟s standing and bring into question 
the Tribunal‟s role in our system of administrative justice. 
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