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RECENT EVOLUTIONS IN AUSTRALIAN OMBUDSMEN

Chris Field*

1. Introduction

Ombudsmen' are involved in a wide range of activities, and most purposely take a multi-
disciplinary approach to their work; however, there is no one discipline, at least from my
point of view, that has more obvious relevance to the work of Ombudsmen than
administrative law.

The office of the Ombudsman is not only a permanent fixture on the administrative law
landscape but a fundamentally important part of the network of accountability agencies that
play a vital role in maintaining and promoting the integrity of the Australian public sector.

In this paper | will largely focus on recent developments for parliamentary or “classical’
Ombudsmen, not simply to set out recent organisational developments in the office of the
Western Australian Ombudsman, but rather to look at larger, conceptual shifts in the work of
the Ombudsman and, in particular, how the Ombudsman's role has changed and adapted to
the socio-political environment in which it exists.

2. The History and modern role of the Ombudsman

The role of the Ombudsman began two hundred years ago in Sweden, in 1809, as a
parliamentary inspector of the bureaucracy and, like that other Swedish creation, IKEA, has
spread around the world. When | refer to the office of the Ombudsman in this paper, it is this
parliamentary, or classical, Ombudsman that | have in mind.2 Ombudsman offices first
appeared in Australia in the early 1970s and there is now an Ombudsman at both the
Commonwealth level and in every State and Territory. Each of these Ombudsmen is
appointed for a fixed term (generally five years) and is independent of the Government of the
day. The Ombudsman’s principal role is to investigate and resolve complaints about public
administration. Ombudsmen can also investigate complaints of their own motion. The
Ombudsman’s powers of investigation are significant and, generally, that of a Royal
Commissioner. In finalising investigations, the Ombudsman has recommendatory, as
opposed to determinative powers.

3. The Growth of the Ombudsman
The expansion of the office of the Ombudsman can largely be said to fall into three

categories. The first is the migration of the Ombudsman beyond its birthplace in Sweden to
other countries.
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3.1 Migration from Sweden to other countries

Ombudsmen of some description can now be found in most European countries, throughout
Africa and Asia, in a number of American states, the South Pacific and, of course, Australia.
The office of the Ombudsman has migrated from parliamentary democracies to other forms
of government, from countries with very significant public services to those with less, from
the very prosperous to the very poor, from the very large to the very small. All in all, the
Ombudsman has proved a particularly portable concept.’

3.2 Appropriation of the term Ombudsman

The second expansion of the office of the Ombudsman has been the widespread
appropriation of the term Ombudsman.* As a title with understood dimensions - a provider
of fair, independent dispute resolution - the Ombudsman has been appropriated from its
beginnings as a parliamentary officer into many aspects of public and private administration.
A reference to the office of the Ombudsman these days is just as likely to be to one of the
large number of industry-based Ombudsmen (for example, the Telecommunications Industry
Ombudsman), internal Ombudsmen in public sector organisations (for example, local
government) or internal Ombudsmen in private companies (for example, insurance
companies and banks). Suggestions for the creation of new Ombudsmen are now
commonplace®, for example, Senator Nick Xenophon has called for the creation of an
Overseas Student Ombudsman.® In fact, there is now a veritable cradle to grave offering of
Ombudsmen — from Children’s Ombudsman to Aged Services Ombudsman to everything in
between. A personal favourite of mine is the Florida Sinkhole Ombudsman — although I'm
sure if you lived in Florida, and so happened to be proximate to a sinkhole, and your house
collapsed into a suddenly appearing, rather large hole in the ground, you would be
exceptionally grateful for the existence of the Sinkhole Ombudsman. Indeed, the
Ombudsman has so successfully infiltrated modern culture that a US Fox News television
program that uses a comedian to provide an impartial, balanced summing up of the show’s
commentators is called the Ombudsman.

3.3 Increase in the scope of Ombudsmen

While the Ombudsman has spread throughout the world, the expansion of the Ombudsman
institution has not been one of just scale, but also scope. This third category of expansion
has been the evolution in the scope of functions undertaken by Ombudsmen. Ombudsmen
now undertake a much wider range of activities than was the case traditionally. To use my
office as an example, in addition to the “classical” Ombudsman functions, we undertake
inspections of telecommunications intercepts, investigation of public interest disclosures
(more popularly referred to as whistleblowers’ complaints), investigation of complaints from
overseas students and, most recently, reviews of certain child deaths. Indeed, over the past
three years, the addition of these new functions has meant that the budget for my office has
doubled.

Ombudsmen are now also undertaking dual roles, combining their classical role with that of
industry-based Ombudsman. For example, the Tasmanian Ombudsman and | both
undertake the industry-based Ombudsman role of Energy Ombudsman. Having performed
this dual role over the past two years, | am pleased to say that | think it can be made to work
successfully. It is also interesting to observe, in terms of how adaptive the Ombudsman
model can be, that while in my general jurisdiction | am exercising recommendatory powers,
in the energy jurisdiction | am exercising determinative powers.

Finally, at a time when we are in the process of a national debate regarding the potential
development of new regulatory mechanisms to recognise, protect and promote human
rights, it is important to acknowledge the evolution of the role of Ombudsmen as human




AIAL FORUM No. 63

rights protectors.” One of the reasons why | personally do not support a human rights
charter is the existence of so many institutions in our society (such as the Ombudsman) who
serve, within the existing regulatory framework, to protect and promote human rights with
very great success.

In my view, at its very core, the Ombudsman is a human rights institution. Commonwealth
Ombudsman, Professor John McMillan, has observed that “the right to complain, when
securely embedded in a legal system, is surely one of the most significant human rights
achievements that we can strive for’.? As | have said earlier the Ombudsman’s principal role
is to receive and resolve complaints. It is sometimes said that the Ombudsman is essentially
a reactive institution and that human rights agencies must have a clear proactive mandate.
Whilst it is true that the complaint-handling function is largely reactive, this position is
otherwise, in my view, misconceived.® The Ombudsman has always possessed and, | think,
is increasingly exercising, a very significant proactive jurisdiction - particularly the
undertaking of inspections regarding the exercise of coercive powers and the ability, of its
own motion, to undertake investigations into matters that involve human rights issues.™
Ombudsmen offices, on a daily basis, investigate how the state, through its instrumentalities,
affects the rights that inherently reside in individuals to exercise their economic and personal
freedoms. As one of many case examples | could give, my office is currently undertaking an
own-motion investigation into the collection, protection and use of personal information by
government agencies — a clearly proactive investigation into a now well accepted individual
right to privacy of personal information.

3.4 Why has the office of the Ombudsman expanded?

Five of the many reasons that explain the expansion of the role of the Ombudsman are
discussed below.

First, over the last few decades, despite considerable deregulation and privatisation, there
has nonetheless been growth in government, including increasing complexity in government
services. Indeed, even in those areas of deregulation and privatisation that may have
removed jurisdiction from classical Ombudsmen, this jurisdiction has often been taken up by
industry-based Ombudsmen."" University of Chicago academic, Professor Richard Epstein,
has noted that “...each new extension of government power should be examined under a
presumption of error”."? While this view is unlikely to be shared completely, a growing
recognition of the likelihood of error occurring with new government powers has no doubt
supported the development of oversight agencies. Indeed, with this rise in government
activity there has been, for the most part, a concomitant rise in the number (and scope) of
accountability agencies, so much so that commentators even talk of a fourth branch of
government, the integrity branch, to sit alongside of the executive, legislature and judiciary.™
It is suggested that this integrity branch of government has been vested with the
responsibility to oversight, investigate and educate the public sector in relation to corruption,
misconduct, good decision making, avoiding conflicts of interest and the like. The
Ombudsman has become recognised as a central pillar in this integrity structure. In Western
Australia, for example, the Integrity Co-ordinating Group consists of the Auditor-General,
Ombudsman, Corruption and Crime Commission and the Office of Public Sector Standards
Commissioner.

Second, much of the growth of the Ombudsman concept has paralleled growth in concerns
regarding access to justice and the need for fast, low-cost resolution of disputes."
Ombudsmen of all types have been well-placed to provide an alternative pathway for the
resolution of disputes. Similarly, as concern about access to justice has grown, so too has
enthusiasm for alternative dispute resolution. Once again, Ombudsmen of all types have
been able to offer various methodologies of dispute resolution that has delivered very timely,
highly cost-effective justice. Complaints dealt with by industry-based Ombudsmen schemes
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now number in the hundreds of thousands. To use the Western Australian Energy
Ombudsman as an example, 96% of complaints are resolved in 10 business days or less.

Third, the term Ombudsman has become a unique and trusted brand name. The term
Ombudsman connotes impartiality, independence and fairness in dispute resolution and
scrutiny. Importantly too, the Ombudsman is not seen as some passing fad or recent
invention and is respected as politically bipartisan.

Fourth, the office of the Ombudsman has expanded because Ombudsmen themselves have
been prepared to accept new functions that government propose.

Fifth, the Ombudsman has become an important contributor to the maintenance of the rule
of law."™ This gives greater permanency to the office of the Ombudsman in those countries
that already observe the rule of law, but also makes it more likely that those countries who
are moving towards this observance will establish an office of the Ombudsman. | think it
also makes the Ombudsman more durable in terms of political philosophy. An Ombudsman
model can easily fit with a more protective, interventionist welfare state approach (indeed,
much of the growth of the Ombudsman institution this century parallels the growth of the
welfare state).”® But at the same time the Ombudsman can fit successfully with a political
approach that favours more limited government, but places a central focus on the role of the
state to maintain the rule of law. Nobel prize winning Austrian economist Friedrich Hayek
has said of the rule of law:

Nothing distinguishes more clearly conditions in a free country than those in a country under arbitrary
government than the observance in the former of the great principles known as the Rule of Law.
Stripped of all its technicalities this means that government in all its actions is bound by fixed rules and
announced beforehand — rules which make it possible to forsee with fair certainty how the authority will
use its coercive powers in given circumstances, and to plan one’s individual affairs on the basis of this
knowledge.17

The Ombudsman is a contributor to the rule of law because the role helps to ensure that
transparent and accountable laws are transparently and accountably enforced.

3.5 Benefits and problems with the expansion of the Ombudsman

It is my view that the expansion of the role of the Ombudsman is largely a very positive one.
There are, | think, numerous benefits, some of which are listed here: "

1. Creating high levels of community awareness of the office of the Ombudsman is both
an ongoing aspiration for Ombudsmen and a perennial challenge. The expansion of
the use of the term Ombudsman significantly enhances awareness of the
Ombudsman in the community and of its core functions;

2. An integration of non-traditional functions into Ombudsmen offices benefits the
community through the synergies created between components and allows
Ombudsmen offices to achieve much greater scale and scope economies and, in my
experience, achieve significantly higher quality work across all functions;

3. The ‘institutionalisation’ of the Ombudsmen makes them much less vulnerable to
political cycles;

4. Ombudsman offices can collaborate with, learn from, and benchmark against, each
other; and

5. As government powers expand and personal and economic freedoms are variously
restricted, monitored, licensed or otherwise regulated by government, an expanded
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right to complain about the administration of this regulation and to have it oversighted
is beneficial.

The expansion of the office of the Ombudsman, and particularly of the use of the term
Ombt{gjsman, is not without problems. Once again, | simply list a few of the more obvious
ones:

1. There are dangers around the misappropriation of the word Ombudsman. In effect,
this is a caution against allowing the word Ombudsman to be used as a confidence-
inducing fagade for an otherwise partial, non-independent body. Use of the word
Ombudsman in this way not only risks misleading the public about the particular
service they are using, but also has the potential to undermine the credibility of the
Ombudsman institution generally;

2. Somewhat related to the first problem, there is the possibility of confusion that is
created with so many different Ombudsmen with different jurisdictions and different
methodologies. Also, as the term Ombudsman is increasingly appropriated across
sectors, we must continue to be vigilant that the term does not become so generic
that it becomes effectively meaningless. Ombudsmen themselves must ensure that
they protect the brand name they have established; and

3. Although the desire of government to create Ombudsmen or give Ombudsmen new
powers is understandable and mostly welcome, as is the desire of Ombudsmen to
expand their functions to create greater wherewithal to undertake their functions,
some functions suggested for Ombudsmen offices are simply not a good fit and, as
independent officers, should be refused accordingly.?

4. Ombudsman as regulator
4.1 Does the Ombudsman make regulation?

Modern Ombudsmen perform many functions. They are, first and foremost, complaint
resolvers. They are increasingly proactive inspectors of specific powers exercised by
government institutions, they are educators about good administration, and they are
investigators of potentially systemic and/or serious maladministration, conflicts of interests
and abuses of power. In this way, Ombudsmen are properly characterised as watchdogs.
They are also, in my opinion, regulators. Ombudsmen, in identifying mistakes in
administration, and proposing new ways to administer laws (or indeed, as the case may be,
suggesting the removal, variance or creation of laws) are institutions that are regulatory in
their nature. In short, Ombudsmen have a role in regulating public administration, and by
implication, in regulating the public.?'

This is not to suggest that this is wrong - just as regulation is a very valuable, indeed clearly
an indispensable part of modern economies, so too the regulatory role of Ombudsmen
should, in my view, clearly be seen as important and valuable.

The issue here is what we have learned about the limits of regulation, including regulatory
burden and how accountability agencies, including Ombudsmen, can continue to incorporate
this thinking into their work.?

4.2 An Evolving understanding of the limits of regulation
Over the past few decades, in Australia and elsewhere, we have seen growing emphasis on

ensuring that all aspects of our economy, including public administration, are provided as
efficiently and productively as possible, including strong interest in reducing so-called red-
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tape and unnecessary regulatory burden on the community. Using Australia as an example,
this has been a period of the creation of new government institutions, such as the
Productivity Commission and various offices of regulatory review at jurisdictional level;
significant micro-economic reform, including privatisation and deregulation; numerous
reports and one-off references, notably the Commonwealth Red-Tape Taskforce and a
variety of jurisdictional variations of this concept; and new processes, such as regulatory
impact statements prior to the passage of new regulations and recurring expectations of
efficiency dividends by government agencies.

The global financial crisis and ensuing recession only serve to remind us of the need for
good quality regulation without excessive cost.

Accountability agencies, as regulators, should be confident that there is very significant
public value to be created from their administrative improvements. However, they need to
be aware of the regulatory burdens that they can create. A very large amount of regulatory
activity occurs for the right reasons — it is conceived, considered and implemented with
unquestionably good intentions. Unfortunately, not all of that which is designed with good
intentions actually achieves good outcomes. An oft referenced regulatory failure is American
prohibition.?®  Prohibition was a perfectly well-intentioned regulation with, unfortunately,
spectacularly bad results. But we don’t need to go back nearly this far in history to consider
examples where a regulatory intervention has at least been suggested to have unexpected
consequences.

4.3 Principles for good regulation

| think accountability agencies, including Ombudsmen, need to be aware that no matter how
well-intentioned our recommendations for administrative change, these changes may:

1. not necessarily always achieve their desired outcome;
2. have unintended consequences; and
3. result in costs that outweigh the benefits of the improvement.

In short, the Ombudsman as an institution exists to identify and suggest the remediation of
mistakes in public administration — what administrative lawyers refer to as maladministration.
But Ombudsmen themselves can make mistakes, including mistakes in the suggestions we
make to improve public administration. The trick here is not that we will never make a
mistake, but to be cognisant of the fact that mistaken judgments will occur and to have a
series of principles in place to reduce our regulatory error.

The principles that | suggest utilising are as follows:

1. That there is always an evidence base that establishes the need for administrative
improvement. For most Ombudsmen a ready base of evidence exists in the
complaints made to their offices;

2. That these improvements will actually remedy the problem identified. Regulators
must be able to demonstrate that their proposed remedies will actually address the
problem at hand;

3. That the improvement is proportionate to the problem identified. Some problems are
wide-ranging, whole of government problems with serious implications and deserve
similarly wide-ranging solutions. Other problems may be limited or not so serious
and the remedy similarly limited;
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4. That we have considered the benefits and the costs of the recommendation we are
making. It is surprising how often in public policy generally, when we consider
improvements to a currently less than optimal system, that we give great emphasis
to the benefits, but less so to the costs. These costs might be one-off
implementation costs or ongoing compliance costs. Similarly, in considering cost, we
do need to consider the value that the community places on the various choices that
can be made with limited resources. It might be not particularly costly to fix a
problem but inasmuch as expenditure of money in this area will be an opportunity
cost to expenditure in an area more valued by the community, it still may not be
desirable; and

5. That we have considered the unintended consequences of the recommendations we
make. Many proposed improvements can in fact lead to not just undesirable
consequences but sometimes completely perverse consequences, where the exact
opposite of the improvement sought is actually achieved. While some unintended
consequences are unforeseeable, most, with research, wide-ranging consultation,
an eye to history and a good dose of humility, are avoidable.

It is also important to remember that accountability agencies do not just investigate, report
on, and make recommendations about, problems in public administration, they also
undertake a range of activities from education, standard-setting, and creating new regulatory
mechanisms designed to limit the likelihood of these problems occurring in the first place.
These types of measures will mostly be highly desirable. We do need to be mindful, though,
that such approaches may add unnecessary burdensome costs to public processes — costs,
of course, borne by the taxpayer. Such processes may also create undesirable inertia in
government administration and dampen positive innovation through excessive risk aversion.

It is important to note that in setting out these principles, | am not suggesting that they are
not observed regularly by Ombudsmen. Even a cursory scan of published Ombudsmen
investigations reveals that they have long given consideration to the need for regulatory
recommendations and to their costs and benefits and potential consequences (as well as
listening to these arguments when they are made by public sector agencies).

In making the case for Ombudsmen to consider carefully the imposts of their proposed
administrative improvements, | think it is also important to point out that the Ombudsman’s
powers are recommendatory only. The Ombudsman cannot compel an agency to accept its
idea of an administrative improvement no matter how strongly it believes it to be correct.
Having said that, | personally find the argument that because the Ombudsman only has
recommendatory powers, it is therefore acceptable for the Ombudsman to pay less attention
to the effects of his or her recommendations to be a particularly unsatisfactory one. It should
also be kept in mind that although the Ombudsman’s findings are recommendatory only they
generally are considered very persuasive. Indeed, during my term as Western Australian
Ombudsman one hundred percent of our recommendations for administrative improvement
have been accepted by agencies. It should also be said that it not the role of the
Ombudsman alone to take responsibility for any administrative imposts created by its
recommendations for improvement. Clearly the agencies that are the subject of the
Ombudsman’s recommendations need themselves to consider the need, alternatives, costs
and benefits and unintended consequences of any improvement recommended to them.

5. Conclusion

The Ombudsman Evolution, as much as it may sound like a hitherto undiscovered Robert
Ludlum novel, does describe a very real, and equally very interesting and important

10
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development in the modern history of justice and accountability. In the words of one
commentator:

All over the world, the very word “ombudsman” evokes feelings of security, protection and freedom.
The constitutional Ombudsman concept is today intrinsically tied to the ideas of democracy, rule of law
and human rights.

The Ombudsman, at first a relatively minor part of the governmental framework of one
Scandinavian country, has evolved, and extraordinarily so. It is now represented in over one
hundred and thirty countries,® is an integral part of modern notions of government
accountability and, indeed, | and others argue, has become fundamental to the one non-
negotiable element of all government responsibilities — the creation and maintenance of the
rule of law. Moreover, the Ombudsman in its more recent incarnations, and particularly as
industry-based Ombudsmen, is now a significant pathway to access to justice in Australia.

If the essence of evolution is change and adaption to the environment, then the Ombudsman
has evolved to meet changes in its environment, from the expansion of government power,
the growth in interest in protecting human rights, the desire to promote integrity in public
administration and the rise of access to justice as a major area of policy attention. There is
much to celebrate in this evolution, some matters that require ongoing vigilance and a few
matters that are of concern. Overall, however, perhaps the greatest strength of the
Ombudsman is simply its capacity to evolve so successfully. If history is any guide, a topic
at a future AIAL Forum dedicated to further evolutions in the office of the Ombudsman is
unlikely to be misplaced.
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