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ESTOPPEL AGAINST PUBLIC AUTHORITIES: 
IS AUSTRALIAN PUBLIC LAW READY TO 

STAND UPON ITS OWN TWO FEET? 

Synopsis 

In the House of Lord's decision in Reprotech Lord Hoffman, in rejecting the application of 
estoppel in public law, stated that the time had come for public law to 'stand upon its own 
two feet'. 

The dilemma posed by the question of whether estoppel should lie against public authorities 
is complex. Central, though, is the issue of whether the exercise of free and unhindered 
discretion by the executive should be protected at all costs above the interests of an 
individual who has relied to their detriment on a freely made representation. 

The traditional rule is that an estoppel may not be raised against a public authority to prevent 
the performance of a statutory duty or to hinder the exercise of a statutory discretion. 
However, the traditional rule has not been applied consistently in either Australian or English 
law. There are powerful arguments in support of the traditional rule, based largely on 
fundamental doctrines such as separation of powers and ultra vires. Such doctrines are 
fundamental to the effective operation of public law and the legal system generally. 
However, I argue that the current Australian position is unsatisfactory and lacks consistency. 
In the end we are left with a sense of discomfort, generated by the failure of the traditional 
ruie to render government accountable for its representations, when they are relied upon by 
members of the public so as to occasion significant detriment. Particularly resonant is 
Schwartz's statement that to deny the application of estoppel in public law has 'all the beauty 
of logic and the ugliness of injustice'. 

! consider whether what is called for is a new doctrine of administrative estoppel. The 
framework offered by the concept of equitable estoppel is valuable, particularly in terms of 
the flexibility of remedy. In some circumstances, minimum equity may allow a public 
authority to be estopped, but not require it to be held it to its representation. However: i 
argue that it is not appropriate to apply the private law rules of estoppel in a public law 
context without modification, because they fail to take account of the public interest, the 
critical element in public law. I argue that perhaps equity offers a solution, through the 
equitable concept of unconscionability. The public obligations of a public authority could be 
considered by a court in deciding whether it would be unconscionable for the authority to 
resile from a representation. 

* BA, LLB(Hons) (University of Sydney), Principal Legal Officer, Workcover Authority of New 
South Wales. The author would like to thank Professor Margaret ANars for her comments on an 
earlier draft of this article. Any errors are the author's alone. 
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Introduction 

In Regina v East Sussex County Council Ex parte Reprotech (Pebsham) Ltd ('~eprotech')', 
Lord Hoffman, in rejecting the application of estoppel in public law, stated that the time had 
come for public law to 'stand upon its own two feet'.* 

The traditional rule3 is that an estoppel may not be raised against a public authority to 
prevent the performance of a statutory duty or to hinder the exercise of a statutory 
di~cretion.~ However, the traditional rule has not been applied consistently in either 
Australian or English law. Further, a number of commentators take issue with the ethics of 
the traditional rule. Pagone, for example, argues: 

If administration of public powers is necessary in our community, then our law should encourage 
reliance upon it by individuals who have to deal with it5 

In this paper I explore the question of whether estoppel should lie against public a~thorities.~ 
I am principally concerned with estoppel by representation.' I begin with a comparative 
analysis of Australian and English case law. In Part A, I briefly set out the elements of 
estoppel. I explore the development of Australian and English case law on estoppel against 
public authorities in Part B, and the approaches to substantive (as opposed to procedural) 
unfairness in Part C. In Part D, I discuss the contrasting positions taken by Australian and 
English law. Members of the highest courts in both Australia and England have recently 
dismissed the application of estoppel in public law, but for very different reasons.' 

In Part E, I consider the values which ground differing approaches to estoppel in public law: 
the proper scope of judicial review, the doctrine of ultra vires and ethical/political 
considerations. I also consider the question of remedy. Possible alternatives for the 
application of estoppei against public authorities are canvassed in Part F. 

There is no simple solution to the question of whether estoppel should lie against public 
authorities, because of the complexity of competing considerations. Central, though, is .the 
issue of whether the exercise of free and unhindered discretion by the executive should be 
protected at all costs above the interests of an individual who has re!ied to their detriment on 
a freely made representation. However, I argue that the current Australian position is 
unsatisfactory and lacks consistency. In Part G, I consider whether what is ca!!ed for is a 
new doctrine of administrative estoppel. The framework offered by the concept of equitable 
esioppel is valuable, particularly in terms of the fiexibiiity of remedy. in some circumstances, 
minimum equity may allow a public authority to be estopped, but not require it to be held it to 
its representation. However, I argue that it is not appropriate to apply the private law rules of 
esioppel in a public iaw context without modification.' This is because they do not require 
any consideration of the public interest, the critical element in public law. l argue that 
perhaps equity offers a solution, through the equitable concept of unconscionability. The 
public obligations of a public authority could be considered by a court in deciding whether it 
would be unconscionable for the authority to resile from a representation. 

Part A: Elements of estoppel 

It is possible to distill, from the Australian cases in which public authorities have been 
estopped, the following elements of estoppei: 

1. there has been an unambiguous representation, express or implied by the administrator 
as to a state of affairs, legal or factual, present or future; 

2. that representation has induced an assumption by the applicant; 
3. the applicant has reasonably acted or refrained from acting in reliance on that 

assumption; 
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4. the administrator knew or intended that the applicant would rely on that assumption; and 
5. the administrator departed from the representation, failing to act to avoid the detriment 

which would be occasioned to the app~icant.'~ 

If these elements are established 'the court asks whether, having regard to the detriment the 
applicant will suffer, it would be unconscionable to permit the administrator to depart from 
the assumption.'" 

Estoppel can operate at common lawI2 or in equity.13 Mason CJ in Verwayen referred to 'the 
emergence of one overarching doctrine of e~toppel', '~ however, Parkinson states that 'the 
process of unification' is 'not comp~ete'.'~ In this paper, I am principally concerned with 
equitable estoppel. In Waltons Stores v Maher, the majority held that the purpose of remedy 
in the context of equitable estoppel was to 'reverse the detriment, not necessarily to fulfil the 
expectation.'16 

Part B: Case law on estoppel by representation against public authorities 

Australian law 

In Australia, claims of estoppel against public authorities have typically been rejected in the 
context of public law, but allowed in private law actions. 

Public /a W 

Kurtovic and Quin 

In Kurtovic, the Full Federal Court held that no estoppel was grounded by a letter warning Mr 
Kurtovic that any further conviction rendering him liable to deportation would 'weigh heavily 
against him' when the Minister reconsidered his case. It did not constitute a representation of 
fact or promise and did not cause Mr Kurtovic to alter his position to his detriment. Gummow 
J explained the traditional rule: 

the point is that the legislature intends the discretion to be exercised on the basis of a proper 
understanding of what is required by the statute and that the repository of the discretion is not to be 
held to a decision which mistakes or forecloses that understanding'" 

Gummow J drew a distinction between 'the planning or policy level of decision-making 
wherein discretions are exercised' and 'the operational decisions which implement decisions 
made in exercise of that policy'.'* The latter class of decision could potentiaiiy ground an 
estoppel, although he recognised that 'itmmay be difficult, in a given case, to draw a iine.'Ig 

In Quin's case, a majority of the High Court held that the Attorney-General was not obliged 
to treat an application from Mr Quin (a former stipendiary magistrate) to become a Local 
Court magistrate without reference to the other applications, or in accordance with a former 
policy. 

Mason C3 was the only judge to consider the issue of public law estoppel. He applied the 
traditional rule, holding that the Executive could not by representation, disable itself from 
performing a statutoiy duw or exercising a statutory discretion to be performed in the public 
interest 'by binding itself not to perform the duty or exercise the discretion in a particular way 
in advance of the actual performance of the duty or exercise of the di~cretion.'~' However, 
Gason CJ did n9t dismiss cemp!ete!y the possibi!ity that estoppel could lie against the 
Executive: 

What I have just said does not deny the availability of estoppel against the Executive, arising from 
conduct amounting to a representation, when holding the Executive to its representation does not 



AlAL FORUM No. 42 

significantly hinder the exercise of the relevant discretion in the public interest. And, as the public 
interest necessarily comprehends an element of justice to the individual, one cannot exclude the 
possibility that the courts might in some situations grant relief on the basis that a refusal to hold the 
Executive to a representation by means of estoppel will occasion greater harm to the public interest by 
causing grave injustice to the individual who acted on the representation than any detriment to that 
interest that will arise from holding the Executive to its representation and thus narrowing the exercise 
of the discreti~n.~' 

Australian public law since Kurtovic and Quin 

Whilst the judgments of both Gummow J in Kun'ovic, and Mason CJ in Quin, clearly left open 
the possibility of public law estoppel in certain circumstances, Australian courts have not 
generally seen fit to depart from the traditional rule in a public law context. Soon after Quin, 
in Annetts v McCann, Brennan J stated that 'no doctrine of administrative estoppel' had 
emerged in Australian public law.22 

However, Mason CJ's comments in Quin were taken up in some cases, including two 
decisions of Einfeld J of the Federal Court. In Keenan, Einfeld J held that the 'basic principle' 
articulated in Quin was subject to 'possible exceptions also required by the public interest'.23 
In ~ a i o r a n a , ~ ~  Einfeld J referred to the traditional rule, but stated that: 

so long as the promisor is not acting contrary to law in making the promise, she is bound to the 
promise where it affects an important human right, where the promisee would be expected to rely on it, 
and where it would be unfair to the promisee and contrary to the public interest for the promisor to go 
back on it.Z5 

Further, in Vanden, Bannon J held that a council was estopped from asserting that a letter, 
issued under the hand of its town clerk and city manager, purporting to grant development 
consent and subdivision approval was not a development consent and subdivision 
approval.26 He relied on the judgments of Windeyer J in Brickworks and Mason CJ in ~ u i n . ~ ~  

in Li Fang (No 2), Hill J ,  relying on Gummow J's distinction in Kurtovic, held that an estoppel 
could be raised as a result of the applicant's reliance on a visa to her detriment, since it was 
an operational decision and 'no question of policy was inv~lved'.~' Nevertheless, relying on 
the traditional rule articulated iii Quin, he also held that a public authority cw ld  not be 
estopped from doing its duty - here, cancelling a visa.29 

However, despite attempts to rely on Mason CJ's comments in Quin, decisions of the Full 
Federal Court have generally confirmed the application of the traditional rule in public law, 
dismissing arguments that estoppel should lie against public authorities. 

In Roberis v Repatriation C~rnrnission,~ the Full Federal Court held that an estoppel could 
not be raised to require the Administrative Appeals Tribunal to exercise its discretion on the 
basis of an assumption which denied the true date on which the application for a disability 
pension had been lodged. The applicant sought to rely on Mason CJ's comments in Quin. 31 

However, the court held that 

It is not open to this court to erect..a general principle, of uncertain application based upon a balancing 
of elements of the public interest, by which the executive could, by being bound to a representation it 
had itself made, act beyond the power conferred upon it by the parliament.32 

In Chand,33 the Full Federal Court held that a statement by an officer could serve to waive a 
directory statutory requirement, but could not confer upon the Minister a power omitted by 
the siatuie. In ~ o i a i , ~ ~  Davies and Branson JJ stated that 'a court nay not relieve against 
non-compliance with a requirement which the statute intends shall be ~at is f ied ' .~~ Whitlam J, 
though, reserved his position on the scope of any application of estoppel 'to a case where 
the facts as found require it'.36 
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In Petrovski too, the applicant attempted to rely on Mason CJ's comments in Quin. However, 
Tamberlin J construed the comments of Mason CJ as concerned with natural justice rather 
than estoppel. Petrovski's case addressed the question of whether a person wrongly issued 
with an Australian passport, who had come to Australia on the faith of it and married, could 
claim estoppel against the Australian government in an application for Australian citizenship. 
Burchett and Tamberlin JJ in the Federal Court rejected the estoppel claim, Burchett J 
referring to 'a phalanx of cases that cannot be breached' and Tamberlin J to the 'well settled 
principles' that applied.37 Despite this, Tamberlin J referred to the 'serious case of detriment' 
and noted that the facts would have made out 'a powerful case for estoppel' in a private law 
context.38 In neither Polat nor Petrovski was there any reference to the decisions of Einfeld J 
discussed above. 

The Full Federal Court's decisions in cases such as Roberts, Chand, Polat and Petrovski 39 

have been followed in later decisions of single judges of the Federal Court: see ~u t l e r?~ ,  
Wang, 41 char??* AI Chaar, 43 and Salehi." Hill J in the Federal Court in Braganza 45 was 
prepared to assume that 'in an appropriate case an estoppel could operate',46 as was 
Emmett J in Pillai. 47 However, in McDade, relying on Kurtovic and Quin, the Full Federal 
Court held that a substantive estoppel could not lie against the Minister to prevent him from 
contending that a notice issued under the Migration Act 1958 (Cth) was invalid.48 

The traditional rule has also been applied to reject the application of estoppel in public law in 
a number of decisions of State courts, including the NSW Court of Appeal in the 
Showground case?' as well as decisions of single judges.50 It has also been applied in 
tribunal  decision^.^' 

Lam's case 

The High Court's recent decision in Lam 52 was concerned with procedural fairness and 
legitimate expectation. However, some of the comments made in obiter are relevant to public 
law estoppel. Gleeson CJ rejected the claim that unfairness resulted from the failure by the 
decision-maker to act in accordance with his stated intention because 'no attempt was made 
to show the applicant held any subjective expectation' on which he relied, or that 'he suffered 
any detriment.;5"~is anaiysis seems to blur the boundary between legitimate expectation 
and estoppel. 

McHugh and Gummow JJ confirmed Brennan's statement in Annefts v McCann that: 

As the judgments in Quin illustrate, in Australia 'no doctrine of administrative estoppel has emerged." 

Interestingly, they made no reference to Gummow's policyloperational distinction in Kurtovic. 
They also noted that the Supreme Court of the United States had not recognised a doctrine 
of administrative estoppe~,~~ and commented that: 

in England, any necessary connection between the outcomes of legitimate expectation and notions 
underlying estoppel in private law recently has been disavowed by the statements of the English Court 
of Appeal ... and by the decision of the House of Lords in . . ~ e ~ r o t e c h . ~ ~  

Application of private /a W principles of estoppel 

Verwayen arose out of a private law action for damages for injuries sustained in a collision 
involving HMAS Voyager in 1964. The Commonwealth had repeatedly stated its intention not 
to contest iiabiiity or to plead the Sfaiiiie of Lliii~tsfions Act 1958 (Vie). Verwayen concerned 
a decision by the Commonwealth government to change its policy, so as to rely on that 
defence and the combat defence. By a majority, the High Court held that the Commonwealth 
could not rely on those defences.57 However, only Deane and Dawson JJ based their 
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judgments upon estoppel, holding that it would be unconscionable for the Commonwealth to 
resile from the assumption it had induced. 58 

In Metropolitan Transit Authority v Waverley Transit Pty Ltd, 59 the Full Court of the Supreme 
Court of Victoria held the authority estopped from changing its policy relating to the award of 
bus service contracts. In Clark's case, which involved similar facts to Verwa~en,~ the Full 
Court of the Supreme Court of Victoria held that the Commonwealth was e~topped.~' 

In these cases, the private law principles of estoppel were applied without reference to the 
traditional rule, despite the fact that they make explicit that the government's change in 
position in each case resulted from a change in Further, as Allars points out, 
Waverley Transit was a judicial review case, rather than a private law action.63 Allars argues 
that Verwayen emphasises that the traditional rule will 'have little role to play when an 
estoppel is argued in a private law action against g0vernment.1~~ 

Interestingly, in Marlborough Gold ~ i n e s ~ ~ ,  the High Court rejected an argument, based on 
Verwayen, that the Australian Securities Commission (ASC) was estopped from changing its 
policy. Allars notes that this was not a judicial review action, but had a 'private law flavour' as 
'an application for approval by a court of a scheme of arrangement under the Corporations 
~ a w ' . ~ ~  However, it concerned a change in policy by the ASC with respect to the conversion 
of a limited company to a no liability company, in circumstances where the original policy of 
the ASC had been based on inadequate legal advice. The court relied on early English 
authority to reject the estoppel argument6' and did not discuss the application of the 
iradiiionai rule in either pubiic or private law.68 

However, in Baillieu, Sundberg J in the Federal Court found the Commonwealth estopped 
from enforcing its copyright. The Liberal Party had arranged for publication of a brochure 
relating to postal votes on the basis of a representation made by the Australian Electoral 
Commission, which later changed its policy and argued that the Commonwealth's copyright 
had been infringed. Sundberg J stated: 

I do not consider the case is to be resolved by resort to this distinction between policy and operational 
matters. No statutory discretion is involved here. This is not an administrative law case. As the owner 
of copyright in the gazetted form and the commission's brochure, the Commonwealth asserts its rights 
in the same way as any other copyright owner. 

In Chanrich ~ rope f l i es ,~~  a private law action, Hodgson CJ in Equity held Baulkham Hills 
Shire Council estopped from denying that compensation would be payable for land 
dedicated as a public reserve because of the representations made by council officers and 
the practice of the counci~.~' He rejected the council's argument that the traditional rule 
should apply to prevent it being e~topped.~' 

Gray v National Crime Authority concerned an appiication for equitable compensation. 
Austin J in the NSW Supreme Court held that the claim was made out and that the National 
Crime Authority was estopped from departing from representations by Inspector Small (who 
had ostensible authority to make them) that Mr and Mrs Gray would not be financially 
disadvantaged by taking part in a witness protection program.73 There was no discussion of 
the traditional rule, the court relying on the two 'seminal decisions' of Waltons Stores and 
~erwayen. 74 

Where public authorities have been estopped in private law actions, there has usually been 
no discussion of !he traditional rule.75 !n other cases where estoppel has been held not to lie 
against public authorities in a private law context, this is often due to the facts of the case, 
rather than the application of traditional rule.76 Often in such cases, jud es have indicated 
that they would have found an' estoppel had the facts allowed it! In some cases. 
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unsuccessful attempts have been made to rely on Verwayen, to argue estoppel in a public 
law ~ontext.'~ 

English law 

In ~eprotech:~ the House of Lords unanimously rejected the respondent's argument that the 
council was estopped by representation from denying that electricity could be generated 
onsite without further planning permission being obtained. Lord Hoffman emphasised that a 
determination by a planning authority concerned not only the applicant and the authority, but 
also the public. He indicated that it was 'unhelpful to introduce private law concepts of 
estoppel' into 'the public law of planning control, which binds every~ne ' .~~  

Lord Hoffman found that even if the Council had been a private party, the facts did not 
support an estoppel. However, in relation to public law estoppel, he said: 

There is of course an analogy between a private law estoppel and the public law concept of a 
legitimate expectation created by a public authority, the denial of which may amount to an abuse of 
power: Regina v North and East Devon Health Authority; ex parte Coughlan. But it is no more than an 
analogy because remedies against public authorities also have to take into account the interests of the 
general public which the authority seeks to promote ... 

It is true that in early cases such as the Wells case and Lever Finance .. Lord Denning MR used the 
language of estoppel in relation to planning law. At that time the public law concepts of abuse of power 
and legitimate expectation were very undeveloped and no doubt the analogy of estoppel seemed 
useful .... It seems to me that in this area, public law has already absorbed whatever is useful from the 
moral values which underlie the private law concept of estoppel and the time has come for it to stand 
upon its own two feet. 

Until the decision in Reprotech, estoppel operated in English public law under the two 
narrow exceptions established by Western Fish. 82 

Western Fish represented a return to the 'orthodoxy' of the traditional rule. 83 However, it 
allowed for two narrow exceptions to the exclusion of estoppel in public law, the first 
concerning delegationa and the second, the waiver of procedural  requirement^,^^ so as 
reconcile the LraditiQiid ri le with earlier cases. 

in Power~en: decided a few years bef~re Reprote~h~ Sysor? J foreshad~?..lec! the move to a 
public law solution to estoppel. We stated: 

although the principle of legitimate expectation is a public law doctrine, and estoppel belongs to the 
realm of private law, the principles are very closely analogous.86 

In Coghurst, Richards J stated that the effect of the judgments in Powergen and Reprotech 
was to: 

emphasise not just the need to apply public law concepts rather than private law concepts but also the 
importance attached in public law to a statutory body's powers and duties and to the wider public 
interestB7 

Part C: Substantive unfairness and abuse of power 

I discuss below the divergence between Australian and English law in this area. 

English IBW 

Lord Templeman in Re Preston held that a decision that was unfair because the conduct 
of a public body was 'equivalent to a ..breach of representation' fell 'within the ambit of 
abuse of power' for which judicial review was an appropriate Following Re 
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Preston, the English concepts of substantive legitimate expectation and abuse of power 
were developed in cases such as Ruddock, MFK Underwriting, Baker, Unilever and, finally, 
~ o u g h l a n . ~ ~  

In a unanimous decision, the English Court of Appeal in Coughlan 'l held that the applicant 
had a legitimate expectation that the health authority would not resile from its promise that 
Mardon House would be her home for life.92 In the circumstances, breach of that promise 
constituted unfairness amounting to an abuse of power: 

Where the court considers that a lawful promise or practice has induced a legitimate expectation of a 
benefit which is substantive, not simply procedural, authority now establishes that here too the court 
will in a proper case decide whether to frustrate the expectation is so unfair that to take a new and 
different course will amount to an abuse of power .... the court has when necessary to determine 
whether there is a sufficient overriding interest to justify a departure from what has been previously 

Lord Woolf MR indicated that most cases of an enforceable expectation of a substantive 
benefit were likely to be cases 'where the expectation is confined to one person or a few 
people'.94 

This was recently confirmed in Henry Boot Homes. 95 Keene LJ in the English Court of 
Appeal noted that legitimate expectation had 'a far greater role to play' in cases where 'the 
issue is essentially one as between the individual and the public body', as distinct from 
cases in which third party interests played a greater role, such as planning casesg6 

Australian law 

Gummow J in Kuffovic dismissed the concept of unfairness in a substantive, rather than a 
procedural, sense, to be arrived at by some process of 'judicial balancing between public 
and private interests'." He concluded that 'the question of where the balance lies' was one 
of merits, so was for the decision-maker, and that a conclusion that a representation was 
ultra vires would ordinarily 'preclude its effectivene~s."~ 

In QLJ~,~?, bAason CJ found that !egitimate expectations did not attract substantive protection 
because to do so 'would entail curial interference with administrative decisions on the merits 
by precluding the decision-maker from u!timately making the decision which he or she 
considers most appropriate in the circumstances.' However, as with public law estoppel, 
he did not entirely rule out the possibility of substantive protection of a legitimate 
expectati~n. '~~ 

In Barratf v ~owara,'" !he Full Federal Court held thai Mr Barrat! could not have a legitimate 
expectation that his position as the Secretary to the Department of Defence would not be 
terminated, because the doctrine of legitimate expectation had not been extended in 
Australia to afford substantive protection of the rights the subject of the expe~tation. '~~ 

in Lam, the applicant did not claim to be entitled to a substantive benefit. '03 His case was 
put on the basis of a denial of procedural fairness, by reason that he had a legitimate 
expectation created by a letter from the Minister's representative which was not fulfilled. '" 
Both Gleeson CJ and Hayne J found that it was not necessary to decide what was meant by 
'abuse of power' or 'substantive unfairness', however, Gleeson CJ noted that: 

It is a subject that may involve large questions as to the relations between the executive and judicial 
branches of government. Io5 

McHugh and Gummow JJ, with whom Callinan agreed, explicitly rejected the idea that 
substantive benefits could attach to a denial of natural j~stice."~ They discussed the English 
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concept of substantive legitimate expe~tation,'~~ but indicated, on the basis of Quin and 
Teoh, that the prevailing view in the High Court was that the 'rules of natural justice are 'in a 
broad sense a procedural matter:'Io8 

That remains the position in this Court and nothing in this judgment should be taken as 
encouragement to disturb it by adoption of recent developments in English law with respect to 
substantive benefits or o~ tcomes. '~  

McHugh and Gummow JJ attempted to draw a distinction between English and Australian 
law, arguing that an aspect of the rule of the law under the Australian Constitution was the 
'observance by decision-makers of the limits within which the are constrained by the Y Constitution and by statutes and subsidiary laws validly made'.' O English law was not so 
constrained. 

Part D: Comparison of English and Australian positions 

Recently Justice French, when speaking extrajudicially, noted that 'the possibility that 
estoppels may apply in public law is not foreclosed by the current state of authority in 
~ustralia'." ' 
In Australian public law, the traditional rule has usuaiiy been applied to exciude estoppei 
against public authorities, although it is clear that this has not always been the case. Further, 
estoppel has been allowed against public authorities in private law actions. Aliars notes that 
'as z private law action, Vewayen has no direct bearing' upon the issue of the scope of the 
traditional rule in public law."* However, she contrasts the approach taken in Verwayen to 
that taken in Quin, decided only a few months earlier: 

The fundamental purpose of estoppel is to afford protection against the detriment which would flow 
from the Commonwealth's change of position. In Verwayen the High Court fettered the Executive's 
discretion to alter policy, but without this relief being challenged as not only disproportionate but also 
an invasion of the Southend-on-Sea principle. By contrast, in the judicial review case of Quin, decided 
just a few months prior to Verwayen, the High Court declined to grant relief in a form which would have 
fettered the NSW government's discretion to change its policy regarding the selection procedure for 
the appointment of magistrates.l13 

Stewart argues that the balancing approach described by Mason CJ in Quin is 'almost 
Indisiinguishabie' from the Erlgiish notion of %substantive ui;fairr;ess and its balancing d 
public interest'.'I4 Whilst some Australian judges have explored the balancing approach, it 
has not been broadly accepted. In Petrovski , Mason CJ's comments were narrowly 
construed as concerned with procedural fairness, rather than substantive estoppe~."~ 

In Lam, Mcf-lugh, Gummow and Callinan JJ explicitly rejected the idea that a breach of the 
rules of natural justice could generate substantive outcomes, whilst Gleeson CJ and Hayne J 
left open the meaning of concepts such as 'abuse of power' and 'unfairness'. To date, 
Australian law has rejected arguments that a denial of natural justice could give rise to 
substantive, as opposed to procedural, benefits. On the other hand, it is well-established in 
English law that frustration of a legitimate expectation which is so unfair as to amount to an 
abuse of power can attract substantive benefitsSH6 The House of Lords rejection of estoppel 
in public law in Reprotech must be seen in this context. Bradley argues that the practical 
effect of Reprotech is that while 'estoppel disappears into the wings on one side of the 
Administrative Court, legitimate expectations enter the stage from the other side'.'" Further, 
Kinloch argues that it must also be understood in the light of the UK's accession to the (then) 
EEC and the impact of Eurnpea!! !i?w under the European Communities Act 1972, as well as 
the human rights dimension, since the European Convention on Human Rights was 
incorporated into English law under the Human Rights Act 2000.~'~ 
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Discussion 

A comparative analysis throws up many questions. Is there a justification for the difference in 
approach to estoppel against public authorities in public, as opposed to private, law actions 
in Australia? Should Australian public law embrace the English concept of substantive 
unfairness? Or is it so elastic as to invoke an 'open-ended discretion' on the part of the 
judge? ?l9 In considering Lam, the important question is whether the judges who discussed 
English law properly understood and addressed Coughlan. Arguably, they took the English 
cases out of context. Further, their discussion of English common law in this area seemed to 
add little to their reasoning. 

How can Australian public law provide a solution to the dilemma posed by estoppel cases 
without relying on open-ended judicial discretion? The principles of private law estoppel may 
offer a useful starting point. It is clear that in many Australian cases where estoppel has 
been denied, it is on the basis that the facts themselves do not ground an estoppel. As such, 
the principles of estoppel establish a threshold through which only significant and genuine 
cases will pass. It is necessary to consider whether the private law principles of estoppel 
should apply in a public law context and if so, whether they need to be modified so as to 
accommodate the added complexities that arise in public law.Iz0 

Part: E: Values and estoppel in public law 

The question of whether estoppel should operate in public law is characterised by competing 
considerations, including the proper scope oi judicial review, the doctrine oi  uitra vires, 
ethical and political considerations and finally, the question of remedy. These are discussed 
in turn below. 

The prsper scope of judicial review 

Separation of powers 

Allars notes that the rationale for the no-fettering rule may be found 'at a deeper level in the 
cfwtrine of sepsration d powers'.I2' In Quin's case, Brennan C3 stated that the 'dnty and 
jurisdiction of the court to review administrative action' did not go beyond the 'declaration 
and enforcing of the !aw affecting ?he extent and exercise of po,a,,er'."' AS such, the scope of 
judicial review was not to be defined 'in terms of the protection of individual  interest^."^^ 
However, Ailan argues that the principles governing review should 'assume a theory of 
individual rights, and that the essence of the test of legality consists in their being afforded 
sufficient respect in the exercise of public power."24 Further, Galligan validly asserts that: 

Far from being value free, the justification for review lies in the assertion of certain values as 
sufficiently important to be constraints on the exercise of di~cret ion. '~~ 

Recently, in Lam's case, McHugh and Gurnmow JJ stressed that the Australian constitution 
necessitates the separation of judicial power such that approaches taken in English law are 
not transferable: 

In Australia, the existence of a basic law which is a written federal constitution, with separation of the 
judicial power, necessarily presents a frame of reference which differs from the English and other 
European systems .... An aspect of the rule of law under the Constitution is that the role or function of 
Ch Ill courts does not extend to the performance of .. the executive function of admini~tration.'~~ 

However, the contemporary effectiveness of the separation of powers has been eff ectiveiy 
criticised by many commentators. McLachlan, for example, asserts that the traditional 
separation between executive and legislative power no longer exists 'so that that Parliament 
provides no effective control over the erecut i~e ' . '~~ It is questionable whether the legal 
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doctrine of separation of powers is so critical as to trump any argument based on the 
protection of individual rights and associated values. 

Legality /merits 

The scope of judicial review is also defined by the legalitylmerits distinction.12' Brennan J in 
Quin's case argued that: 

If the courts were to assume a jurisdiction to review administrative acts or decisions which are 'unfair' 
in the opinion of the court - not the product of procedural unfairness but unfair on the merits - the 
courts would be assuming a jurisdiction to do the very thing which is to be done by the repository of an 
administrative power, namely, choosing among the courses of action upon which reasonable minds 
might differ.''' 

In Lam, McHugh and Gummow JJ argued that the English concept of 'abuse of power' was 
concerned with 'judicial supervision of administrative decision-making', and 'thus the merits 
of the outcome', which represented an 'attempted assimilation into the English common law 
of doctrines derived from European civilian systems'.130 Again, it is arguable whether such 
comments accurately reflect the position at English common law. 

In any event, Ailars argues persuasively that the legalitylmerits distinction is 'flawed' 
because the courts have become 'closely concerned with the very assessment of facts 
which is supposed to be left with an administrator' in applying principles relating to relevant 
and irrelevant considerations, Wednesbury unreasonableness and jurisdictional fact. She 
argues: 

The legalitylmerits distinction has little value even as a guide to the proper scope of checking of 
administrative discretion by the judiciary (and in consequence the proper balance between branches of 
government) particularly in the context of newly developing, and therefore highly indeterminate, bases 
for judicial re vie^.'^' 

Similarly, AIlan describes it as 'largely incoherent since it begs important questions 
concerning the acceptable limits of judicial ~crutiny."~' That courts are able to effectively 
engage in merits review of administrative decisions is illustrated by State courts such as the 
NSW Land and Environment Court.133 Arguably, the legalitylmerits distinction is often no 
more than a legal construct and, as such, its use as a basis on which to reject estoppel in a 
public law context must be questioned. 

The doctrine of ultra wires 

Aiiars states: 

The ultra vires doctrine is fundamental and no principle of estoppel can excuse an administrator from 
performing statutory duties or permit the administrator to act ultra ~ i r e s . ' ~ ~  

Ultra vires representations 

The notion that estoppel could render legally effective an ultra vires representation is one of 
the most powerful arguments against the application of estoppel in public law. 

Gummow J in Kwrtovic, discussed the possibility of an exception to the doctrine of ultra vires, 
which relied upon 'principles of ostensible authority and presumptions of regularity drawn 
from the law ef agency in private !m and from compa-ny law'; and which 'would be the first 
true exception or qualification to the general rejection of estoppel in public law."35 Campbeil 
argues that in Lever, Western Fish and Jurkovic the doctrine of ostensible authority was 
assumed to apply to statutory authorities which held out persons as their dele ates, whilst in 
Lever and Jwrkovic it was assumed that the indoor management rule applied. 1 i i  
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Thompson argues that the effect of estoppel may be to convert an ultra vires representation 
to one within power, because of the implied modification of a statute by equity.'I3' Justice 
French, speaking extrajudicially, stated that the traditional rule prevented equity 'amending 
the statute'. However, he continued: 

That is not to say that a statutory power or duty might not, in appropriate circumstances, be capable, 
on general principles, of a construction accommodating obligations from equitable principles.'38 

I would argue that it is this approach which should guide judicial review in this context. 

Whilst there is a division of opinion among commentators about whether ultra vires 
representations should bind,'39 Craig makes the valid point that often, there will be 
'balancing within the ultra vires principle itself', in the form of a 'value judgment as to whether 
to categorise an error as one of law, fact, discretion or no error at all'. Further, he argues 
that: 

It is not clear why the loss should be bome by the representee. The reason appears to be that there is 
still an extension of statutory powers and that this outweighs an harm to the representee. A rule of 
such generality cannot be presumed, without more, to be correct. X,  

Craig argues that, in an English context, the principle of legality (manifested in the ultra vires 
doctrine) must be balanced against the principle of legal certainty. He argues that the 
traditional rule leads to a 'flawed outcome' because of the failure to take account of the 
principle of legal certainty. Whilst his analysis to some extent relies on the European 
connections of English law, Craig states ihat the principle of legal certainty has 'self-widen: 
connections with mainstream thinking about the formal conception of the rule of law, its 
concern for autonomy and the ability to plan one's life'.I4' He refers to Raz's argument for 
the 'principled faithful application of the law'.'42 Such considerations should also inform 
Australian law in this context. 

lntra vires representations 

In Kuftovic, the Federal Court applied the traditional rule to reject the application of estoppel 
even in the coniex? o: an intra vies re~resentation.'~~ McLachlan argues persuasively that 
there is no conflict between the non-fettering principle and enforcement of a foreshadowed 
iritia vires exercise of dis~retion: '~~ 

the approach in Kurtovic and Quin gives to the 'duty to exercise a free and unhindered discretion' a 
wider operation than the principle against fettering discretion, so that the decision-maker cannot before 
the time of the actual making of a decision bind ... him or herself to make a particular decision. This is 
so, even though the particular decision would be lawful (within statutory power) and even though the 
decision-maker has freely and properly exercised his dis~retion.'~" 

Thompson argues that estoppel should be allowed to operate where it is consistent with the 
public interest. He promotes 'the consistency approach', arguing that: 

A fetter will be consistent with a future intra vires exercise of discretion where it is reasonably 
foreseeable that it will not conflict with the exercise of the discretion for the public's benefit.'46 

The approach of Australian law seems to unfairly weight the interests of the decision-maker 
in maintaining an unfettered discretion against those of an individual who has relied io their 
detriment on a representation which is within power. Whilst the principle against the fettering 
of discretion is central to administrative law, in some circumstances it must be balanced with 
other principles, such as those discussed above in reiation to uiira vires representations. 
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Ethical / political considerations 

In considering the application of estoppel against public authorities, it is important to 
consider the broader perspective in which the law operates. 

Public v individual interests 

One of the central problems posed by allowing estoppel to lie against a public authority is the 
question of how to reconcile the public interest with the interests of the individual concerned. 
Pagone points out that to hold a public authority estopped would 'seem to favour the private 
interests above that of the publi~'.'~' Arguably, changing emphasis in the political context 
influences the development of the common law. Hutchinson's observations are incisive: 

The dialectical tension between individualism and communitarianism generates competing legal 
principles that march in pairs throughout the law. While the doctrinal manifestations of one vision may 
temporarily gain the upper hand and the whole areas of doctrine appear uncontroversial, the insoluble 
quality of the contradiction guarantees that renewed struggle is always close at hand. The alternate 
vision can be contained, but it can never be obliterated. There is no logical or natural point at which 
one vision ends and the other begins.14@ 

This is illustrated by the recent developments in English public law relating to estoppel. 
Kinloch argues that: 

The effect of these changes have been increasingly to emphasise the public nature of planning law 
and for judges tc? be more wi!!ing to understand the wider public-interest implications - as opposed to 
an older generation of judges holding attitudes more conditioned to a 'private property' approach.149 

Accountability 

The issue of accountability is critical. Whilst the legal principles discussed above are central 
to the legal system, surely too are principles of fairness. Why should public authorities not be 
held accountable for the representations they make, particularly where such representations 
are relied upon to the detriment of an individual? Why should a public authority be less 
accountable than an individual, who could be held accountable through the mechanism of 
private law estoppel if they made a representation that was relied upon by another individual 
to their detriment? 

Both Gum~ow J ir? Kurtovic, and Thornpson, refer to the policy reasons articulated in 
American cases as to why it is not appropriate for estoppel to operate in public law. These 
include the dangers of 'collusion between administrative bodies and the public to extend the 
powers of administrative bodies' and 'inadvertent repre~entations'.'~~ Rutherford and others 
note that in cases such as Brooks and Western Fish, the courts emphasised the need for 
government officers to feel free to assist members of the public 'without all the time having 
the shadow of estoppel hanging over them.'I5' 

However, there is considerable weight in the argument put forward by Finn and Smith that 
the 'government above all other bodies in our community should lead by example', as well 
as Stein's comment that 'the ready availability of a remedy helps keep government 
authorities on their toes'.'52 Finn and Smith argue persuasively that the notional public 
interest should not be used as a justification for refusing relief to a person who has relied on 
a representation from the government to their detriment: 

To a l lw  the public interest to be used in this gay is, in our view, to relieve government of its 
responsibility and accountability for its own actions; is to perpetuate a morally penurious principle. In a 
democratic society legal doctrine should be designed so as to accentuate, not diminish, public 
accountability of government for its a ~ t i 0 n s . l ~ ~  
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Ethics 

As a matter of ethics, the traditional rule seems to generate an unsatisfactory result in public 
law. Whilst the legal principles underpinning the rule are central to the effective operation of 
our legal system, the end result is itself difficult to justify. Allars states that: 

the clear message of Kurtovic and Ouin is a judicial discomfort with the Southend-on-Sea principle, 
different solutions being presented for confining that principle.'" 

Arguably, the inconsistencies in the common law in this area are the product of such judicial 
discomfort, although the decision of the High Court in Lam seems to indicate that some 
members of the Court are perhaps more comfortable now than in the past, such 
inconsistencies raise difficult questions. Is the traditional rule insufficiently sophisticated to 
address the complexities of public law? There seems to be a need to introduce a level of 
flexibility to allow public law to deliver an ethically sound and equitable outcome, where 
general principles will not. Perhaps what is called for is a new doctrine of administrative 
estoppel, which would introduce the flexibility needed to accommodate the competing values 
discussed above and avoid the current state of inconsistency. 

Remedy 

Finn and Smith argue that courts have approached the application of estoppel in public law 
on the basis of a flawed assumption, namely, that to estop a public authority would require it 
to be held to a represeiitatioii aau" thus breach the iio-fegeiing principle. They aigtie that aii 
important consequence of equitable estoppel is to 'nullify' this objection. The remedy for 
equitable estoppel is minimum equity,'55 which: 

would allow, as the persisting 'public law' orthodoxy does not, pecuniary relief against a government 
which induces detrimental reliance. In other words, the government, if still not to be compelled to 
honour the expectation it has created, would nonetheless be able to be held liable for loss occasioned 
by reasonable reliance on that expectation ... While the public interest may necessitate a refusal to 
enforce the representation or undertaking, it should not allow government with impunity to occasion 
loss to a person who has relied upon that representation.'56 

Allars argues that estoppel holds 'the promise of a more powerful form of relief than those 
familiar in public law': 

The normal relief in judicial ieview of setting aside a decision o i  declaring the rights of pariies appears 
inferior by c~rn~arison. '~'  

Wade and Forsyth argue that, rather than allowing estoppel to operate in public iaw 'the only 
acceptable solution ... is not to enforce the law but to compensate the person."58 However, as 
Thompson points out, there may be situations in which the minimum equity will be consistent 
with strict compliance with a statute.15' Craig argues that funds for compensation are scarce 
and that: 

If, by balancing the public and private interest, it can be shown that the detriment to the former is 
outweighed by that of the latter, it is not clear why we should give compensation rather than allow the 
representation to bind.16' 

Part F: Estoppel against public authorities - the alternatives 

Many commentators support the application of estoppel in public law in some form.16' 
Alternative options are discussed below. 
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No estoppel against public authorities 

Should the traditional rule apply to exclude estoppel against a public authority in any context, 
be it public or private? It is clear from the Australian case law that public authorities have 
often been estopped in private law actions, and sometimes in public law actions as well. 
What is the justification for the departure from the traditional rule in a private law context? 
Presumably, the decisions of public authorities that give rise to estoppel in private law may 
involve the exercise of statutory powers and discretions for the benefit of the public. Allars 
states: 

it is arguable that the rationale for restricting the scope of estoppel in judicial review should also apply 
when it is argued that estoppel is raised in tort actions against government. Here too the future 
exercise of statutory discretion in the public interest may be hindered.16' 

In recent cases such as Chanrich Properties and Gray public authorities have been 
e~ t0pped . l~~  However, no sound basis for the different approach taken to public authorities 
in public, as opposed to private, law has been articulated in the case law reviewed. 

Further, the absence of public law estoppel may simply channel legal action against public 
authorities into other forms. Pagone discusses the effect of the traditional rule in the context 
of public law. He refers to private law actions brought by individuals against the government 
for negligent misstatement and argues that this is 'at odds with the policy ostensibly being 
served by the preclusion of estoppe~':'~~ 

The law is allowing the innocent party, in effect, to rely upon a representation which the public body 
has no power to make. In these cases, private law is being used to supplement the deficiency in public 
law and to allow a representation which might not sustain a successful plea of estoppel to found a 
cause of action against the public body resulting in an award of damages as compensation for the 
negligent exercise of public duties and  discretion^.'^^ 

Estoppel against public authorities in private law actions 

Can the operation of estoppel against a public authority in a private law context be explained 
by 'the equality principle', namely, that 'law should apply to the government in the same way 
that it applies to the g~verned '? '~~ In DTR Securifies,'" the court upheld a claim by a public 
authority that a company with whom they were dealing should be estopped from departing 
from a representation.16" Is the rationaie that it would be unfair to aiiow esioppei to appiy to 
one party but not another, namely to the private party but not to the gwdernment, when they 
are involved in a commercial relationship? Is the government like any other party in a private 
law suit? Sundberg J made statements to this effect in ~ai//ieu.'~' 

In Haoucher, McHugh J stated that 'in cases which do not involve the exercise of statutory 
discretions or duties, a Minister of the Crown may be estopped from denying a fact or 
promise.'170 However, Allars validly argues that 'the difference in the protection of the 
doctrine of separation of powers' in public law as opposed to private law 'requires 
justifi~ation'.~" The case law has provided no such justification. 

If the difference in approach is essentially a question of fairness, it is difficult to see why 
unfairness in other contexts cannot provide a justification for departure from the traditional 
rule. 

Substantive legitimate expectations and abuse of power 

Perhaps Australian law should adopt English law's solution to this problem, which is to 
embrace the notion of substantive legitimate expectations and abuse of power. However, 
there is merit in Craig's argument that: 
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The articulation of the concept of legitimate expectation is not..some intellectual panacea which will 
make the problem of estoppel in public law disappear.'72 

The adoption of the concepts of substantive legitimate expectation and abuse of power 
would not, of itself, resolve the tensions between competing values that arise in the context 
of estoppel against public authorities, discussed in Part E above. 

The decision of the High Court in Lam indicates that it is unlikely that English concepts of 
substantive legitimate expectations and abuse of power will be taken up in an Australian 
context. Further, most of the judges were critical of the concept of legitimate e~pectati0n.l~~ 
Perhaps there is merit in the argument that the concept of legitimate expectation is 
nebulous. However, the failure of Australian public law to offer any substantive remedies 
limits its effectiveness. There is merit in Craig's assertion that 'bare procedural rights' are of 
limited utility because it is 'open to the public body simply to go through the motions' without 
delivering any real re~u1 t . l~~  

Estoppel against public authorities in respect of operational decisions 

As suggested by Gummow J in ~ u r t o v i c , ' ~ ~  estoppel could operate in the context of 
operational decisions. Cases such as Gray could potentially be explained on this basis.176 
However, Aliars argues that the policy/operationai distinction is problematic: 

That policy-making permeates the administrative decision-making process and may occur in the very 
process of policy application, is well illustrated by the cases on estoppel and government.'77 

She asserts that cases such as Verwayen and Waverley Transit illustrate that policy-making 
and policy-application may be 'intimately c~nnected'."~ Further, the policyloperational 
distinction has not been taken up in later cases.179 Interestingly, McHugh and Gummow JJ 
make no reference to it in Lam when discussing the application of estoppel in Australian 
public law.lEO 

Another aiieinatitie is to allow estoppel to operate under the judicial balancing approach 
discussed by Mason CJ in ~uin." '  

Thompson argues that the balancing approach would require the courts to make policy 
judgments that they are 'ill-equipped' to make.lE2 However, courts are called upon to balance 
competing public interests in other contexts, for example, in claims for public interest 
immunity.Ie3 Further, cases such as Pefrovski, illustrate that judges are able to reach a view 
about what they see to be in the public interestsi" However, it is possible that there may be 
insufficient evidence before the court to allow the judge to form a view about how to strike a 
proper balance.lE5 

In private law estoppel cases, the contest is between individual interests. One of the 
arguments for the traditional rule in public law is that public authorities must consider the 
public interest when exercising statutory duties or discretions. In Western ~ i s h , " ~  and 
~eprotech,'~' English courts emphasised the potential injustice to third parties which could 
result from allowing a public authority to be estopped. However, Craig argues that third 
parties are 'one of the factors to be taken into account in the balancing process'.188 Craig 
argues that it may be appropriate to allow an ultra vires representation to bind if 'harm to the 
public would be minimal compared to that of the individua~'.'~~ There are many situations 
where the public interest carries more weight than the potential harm to the individual, but in 
each case the balance may be different.''' 
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Interestingly, Craig also suggests that balancing could be achieved through legislative 
intervention, in the form of a general statute creating a 'defence of bona fide reliance upon a 
rule or opinion' or alternatively, a clause inserted in general statutes.'$' Perhaps this offers a 
way of addressing the concerns expressed about the doctrines of separation of powers and 
ultra vires in the context of public law estoppel. However, this relies on the will of the 
legislature. Also, legislative interference with the substance of common law grounds of 
review may be problematic, as can be seen with recent amendments to the Migration Act 
1958 (Cth). 

Part G: A new doctrine of administrative estoppel? 

Perhaps what should exist in public law is a new doctrine of administrative estoppel, 
modelled on that which applies in private law, but modified to take account of the added 
complexities of public law. The doctrine of estoppel provides a clear framework for the 
exercise of judicial discretion in the context of administrative injustice. That the elements of 
estoppel are difficult to establish in the context of public law is illustrated by the number of 
cases in which judges have found that, notwithstanding the application of the traditional rule, 
the elements of estoppel were not made out. Perhaps the equitable concept of 
'unconscionability' offers public law a means by which to accommodate a consideration of 
the 'public obligation' or public interest represented by a public authority, in the light of the 
circumstances of a particular case. Ig2 

In Vewayen, Deane J in holding the Commonwealth estopped, explained the concept of 
unconscionability in these terms: 

the question whether departure from the assumption would be unconscionable must be resolved not 
by reference to some preconceived formula framed to serve as a universal yardstick but by reference 
to all the circumstances of the case, including the reasonableness of the conduct of the other patty in 
acting upon the assumption and the nature and extent of the detriment which he would sustain by 
acting upon the assumption if departure from the assumed state of affairs were 

it is clear that Deane J's conception of unconscionability requires a case by case approach. 
Whilst the notion of 'unfairness' can be vague and ill-defined, the concept of 
unconscionability is useiul because it is inherently linked io paiticular circumstances: 

definition 'is a psor instrument when used :G determine whether a transaction is or is not 
unconscionable: this is a question which depends upon the particular facts of the case.' The most that 
can be said is that 'unconscionabie' should be understood in the sense of referring to what one pa* 
'ought not, in conscience, as between [the parties], to be allowed' to do' .... That being so, the question 
whether conduct is or is not unconscionable in the circumstances of a particular case involves a real 
process of consideration and judgment ... in which the ordinary process of legal reasoning by induction 
and deduction from settled rules and decided cases are applicable but are iikg to be inadequate to 
exclude an element of value judgment in a borderline case such as the present. 

Similarly, the question of whether estoppel should lie against a public authority is complex, 
and not resolvable by 'some preconceived formula'. This, too, will depend upon the particular 
circumstances of the case. Arguably, the concept of unconscionability is flexible enough to 
accommodate a consideration of the 'pubiic obligations' of a public authority. A court, in 
deciding whether it would be unconscionable for a public authority to depart from a 
representation in particular circumstances, could consider the obligations of that authority to 
the broader public. 

Conclusion 

The dilemma posed by the question of whether estoppel should lie against public authorities 
is complex. As Pagone notes, it is difficult to arrive at a single answer.lg5 There are powerful 
arguments in support of the traditional rule, based largely on fundamental doctrines such as 
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separation of powers and ultra vires. Such doctrines are fundamental to the effective 
operation of public law and the legal system generally. 

However, in the end we are left with a sense of discomfort, generated by the failure of the 
traditional rule to render government accountable for its representations, when they are 
relied upon by members of the public so as to occasion significant detriment. The 
inconsistency which has characterised both Australian and English approaches to estoppel 
against public authorities is arguably the result. The appropriate balance between the need 
to allow for the free exercise of discretion by a decision-maker, and the need to protect the 
rights of an individual disadvantaged by the actions of a public authority, has yet to be 
struck. Particularly resonant is Schwartz's statement that to deny the application of estoppel 
in public law has 'all the beauty of logic and the ugliness of inju~tice'. '~~ 
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