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Introduction

The Levies Revenue Service (LRS) is an agency of the Australian Government Department
of Agriculture, Fisheries and Forestry. The role of the LRS is to administer the efficient and
effective collection and disbursement of levies and charges imposed by Commonwealth
legislation on a wide range of rural commodities. These Commonwealth levies and charges
are collected under the Primary Industries Levies and Charges Collection Act 1991(hereafter
PILCC Act). Late payment penalties were imposed by LRS from 1stJanuary 2003 following a
period of about two years in which penalties could not be calculated due to difficulties with
the accounting software. It is thus an opportune time to review the current decision-making
process’' for remission of penalties. This paper is limited to examining the remission of late
payment penalties under s16 of the PILCC Act, and will not address instances of department
initiated penalty remission.

Section 15 of the PILCC Act imposes penalties for late payment of levies at the rate of 2%
per month on the outstanding levies or charges and s16 provides for remission of penalties.
Section 16 (1) of the Act confers discretion on the Minister or an authorised person to remit
the whole or part of a penalty amount payable under s15. A decision made under s16(1) is
appealable to the Administrative Appeals Tribunal under s28(5).

Government departments and agencies are not only confined by inherent legal parameters
imposed by statute but are also influenced and structured by constitutional principles and the
political climate in which they exist. However, while an administrative body may be operating
lawfully within this sphere, significant benefits can be achieved by adopting a proactive
approach to government administration. This paper examines how the decision-making
process for the remission of late payment penalties could be improved and the
administrative principles which underpin these goals. These benefits will be evaluated by
their capacity to effectively contribute to achieving efficiency, consistency and transparency
and by the extent to which they uphold the department's Client Service Charter. Central to
this evaluation, and in particular, achieving efficiency and consistency, is an examination of
how policy guidelines are used in the decision-making process to confine the exercise of
discretion. The accessibility and content of information disseminated and reasons for
decisions is intrinsic to evaluating the transparency and openness of decisions. Although
requests for remission of penalties under 516 of the PILCC Act is not a high-volume
decision-making area,’ it demands considerable resources to be properly administered. This
paper will demonstrate how implementing three key recommendations will deliver greater
efficiency, consistency and transparency in this process. It is recommended that the Levies
Revenue Service:

* A paper presented at the University of Adelaide Law School and AIAL Administrative Law
Students Forum 2003.
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1. Improve client access to information
2. Formulate more flexible guidelines for penalty remission
3. Improve communication of reasons for decisions.

Upholding the principles of the Client Service Charter

Since the transformation of administrative law in the 1970’s, Australia has seen an
improvement in the framework for government decision-making.” One example is the
development of client service charters which routinely commit government agencies to
establish standards of administrative decision-making, such as providing reasons for
decisions and establishing client complaint procedures. The department’s Client Service
Charter sets out accountability principles and grievance procedures.® Among the service
standards it sets include being objective and unbiased in decision-making, communicating
openly and providing explanations for decisions. The recommendations above not only
support, but actively encourage, the principles of the department’s Client Service Charter.

Openness and Access to Information

Understanding how decisions are made and the criteria on which decisions will be based is
essential to an accountable and open government. It follows from this that access to
information and documents relating to the process of decision-making is essential® It is
suggested that the LRS makes available to its clients general advice as to the criteria
against which their request will be assessed. The existence of the Freedom of Information
Act 1982 (Cth) does not preclude the LRS from making this policy readity available to its
clients. Indeed, the role of freedom of information legislation should be considered a last
resort where other avenues of obtaining the information have proved inadequate.” Levy
payers seeking remission of penalties will generally consult one of the following sources of
information: telephone call to LRS office, written letter, information brochure or the agency’s
website.® The website has no specific information about the procedure for lodging a request
for penalty remission. It directs clients to the levy information brochures which themselves
advise the client to call their nearest LRS office. LRS officers will generally advise a client
who is enquiring over the telephone about remission to submit their request in writing.
Current practice within LRS is for officers to advise clients to put their request in writing and
under no circumstances should an officer offer an opinion as to the possible outcome of a
decision. While the doctrine of legitimate expectation, in terms of giving rise fo duty to accord
procedural fairmess, is no doubt an important consideration here, it is contended that
providing general advice in a standard form such as a brochure or on the agency’s website
would encourage openness and transparency without compromising the exercise of the
Minister's discretion. Disclosure of the policy may increase instances of abuse of the system
by enabling levy payers to mouild their grounds for requesting the remission to fit within the
relevant criteria. This could be circumvented, at least partially, by carefully wording and
limiting the information disseminated, for example, by inciuding the broad objective
considerations and information about circumstances in which penalty will not be remitted but
omitting specifying circumstances in which it will. Such information should include a
statement to the effect that each case will be considered on its merits.

in Re Scott and Minister for Primary Industries and Energy,” an appeal to the Administrative
Appeals Tribunal on a decision not to remit penalties, one of the submissions was that there
was a failure by the department to communicate the policy to the applicant at any of the
meetings held prior to the payment being made in full. Importantly, the appellant did not
argue that the policy adopted was unfair, only that it was not communicated to him. The
Deputy President stated that ‘“failure to communicate the policy had no bearing onrthe
appropriateness of the policy’.”® Thus, while the appellant did not ultimately succeed on
these grounds, at a practical level, it supports the contention that considerable resources
could have been better directed if disclosure of the relevant policy and other documents had
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taken place at a much earlier stage in the process. If the relevant criteria and reasons for the
decision had been made available to the appellant this may have assuaged his sense of
injustice, notwithstanding that he may not necessarily have agreed with the decision. Indeed,
this demonstrates the value of participation in the process: not only is a fair decision made
but a fair decision is seen to be made. Access to information and documents relating to the
process of decision-making is essential to achieving this open relationship.

The Role of Discretion in the Decision Making Process: being open without
compromising the integrity of the Minister’s discretion

How is good decision-making measured? There are no absolute or determinable
standards.'’ However, discretionary powers, a central notion of administrative law, forms a
crucial element in the framework for creating a benchmark model. Discretion, in the context
of administrative decision-making, is a choice between lawful alternatives. It is both an
inevitable and desirable element of administrative decision-making.'? As KC Davis contends
in his classic argument for seeking the optimum balance between rules and discretion, even
where rules can be written, discretion is often better as it fills the need for individualised
justice.” Rules without discretion leave little or no room for unique individual circumstances
to be taken into account. But while discretion allows the decision-maker to consider
individual circumstances and offers the flexibility and element of choice which is intrinsic to
the rule of law, it leaves the task open to the risk of arbitrary decision-making and
inconsistency. This is because administrative decisions are not simply a syllogistic process
of application of legal rules to facts; personalities, resources, skills, knowledge, politics and
methods all affect the decision-making process.' Discretion can be confined by rules, policy
statements and guidelines. Policy is also a means of achieving consistency in decision-
making and the good administration of government demands a high level of consistency.
This is an important consideration for the LRS due to the geographically fragmented nature
of the agency. it has four regional offices nationally and a central office. It has developed an
operating manual, the ‘Guidelines for Remission of Penalties’, which outlines the relevant
policy considerations for remission of penalties.

Policy itself must be lawful and is limited to the statutory context in which it exists.
Particularly in cases where a broad discretion is conferred on administrators, it is widely
acknowledged that policy guidelines and manuals should ‘echo rather than supplant
legislation’.'® Section 16(1) of the PILCC Act confers discretion on the Minister or an
authorised person to remit the whole or part of a penalty amount payable under section 15.
This provision, subject to subsection (2), which limits the amount that can be remitted under
subsection (1) to $5,000 or such lower amount as is specified in the authorisation’, vests a
broad discretionary power in the Minister. However, discretion is confined by the policy
objectives, as stated in 3 of the Act, the broad interpretation of the Act and the common law
principle of ultra vires. For example, in Re Scoft, Deputy President McMahon interpreted the
discretion, having regard to the scope and purpose of the statute.'® This common law
principle is now also reflected in 5(2)(b) Administrative Decisions (Judicial Review) Act 1977.
Deputy President McMahon also had regard fo an affidavit of the executive director of the
Australian Meat and Livestock Industry Policy Council which set out examples of the uses of
the levy funds. He also considered an affidavit of the executive director of the Cattle Council
of Australia which gave details of matters of national and industry significance which depend
upon the levy. In other Administrative Appeals Tribunal hearings concerning the remission of
penalties'” the views of Deputy President McMahon in Scott have been affirmed, the
respective members also concluding that the guidelines were lawful and consistent with the
objects of the Act. Therefore, it is likely that, in any future appeals in this area, the guidelines
will also be held to be lawful. Despite this, the LRS should take a proactive approach {o
ensuring that the guidelines are sufficiently flexible so that individual, unique circumstances
which cannot be foreseen can be taken into account without the need for the decision maker
to be satisfied that the circumstances are exceptional.
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Establishing a Flexible Policy

Where policy exists in a particular decision-making area, administrators need to be careful
that it is not applied inflexibly without regard to the merits of the particular case. Decisions
whether or not to remit penalty are made by Regional Support Officers and Investigation
Officers. These recommendations are endorsed by the Regional Manager and submitted to
the Director for approval. Thus, if a policy exists, it should, in most instances, guide the
decision-maker otherwise consistency is undermined. However, if the policy leaves open too
narrow a window of discretion, it is likely that the policy will be too rigid and rule based to
allow discretion, in truth, to be exercised by the recommending officer. The policy guidelines
currently in place are paricularly prescriptive about the criteria upon which decisions are
made. For example, it details the specific timings to be taken into account for postal
deliveries with Australia Post, special circumstances beyond the levy payer's control,
ignorance of initial fiability, levy payer mistakes and bankruptcy and external administration.
In essence, these guidelines only leave open to the Minister a reason to depart from the
policy in cases of ‘exceptional circumstances’. As Brennan J said in Re Drake and Minister
for Ethnic Affairs (No 2),'® there are substantial reasons which favour only ‘cautious and
sparing departures’ from Ministerial policy.”® Although Brennan J was referring to policy
which has been scrutinised by Parliament, other observations support the appropriateness of
following Ministerial policy.?° In general, Ministerial policy should be followed unless it is
either not lawful?' or unless an injustice would occur in the particular circumstances.?” In Re
Scott the reasons put forward by the applicant were clearly outside the circumstances
cutlined in the guidelines for remission of penalties. Thus, the applicant relied on an
argument that ‘special circumstances’ warranted, as a matter of justice, departure from the
guidelines in this particular case. This argument that ‘special circumstances’ warranted
remission in their respective cases was also put forward by the appellants in each of the
cases Mansfield Meat Supplies?® Ray Brooks Pty Ltf* and Tarago River Cheese®
However, Mansfield Meat Supplies was the only one of these appellants who was successful
on this ground. In that case Deputy President McDonald said that while the individuai
reasons put forward by the appellant may not constitute sufficient reason for remission, the
co-existence of a number of these circumstances justified a special circumstance. It can be
seen that demonstrating exceptional circumstances may be difficult for an applicant. It is
recommended that the guidelines be formulated in more flexible terms, aliowing the Minister
to have regard to individual circumstances of the case without the need for these
circumstances to be exceptionai.

Reasons for Decisions and Transparency

‘At a practical level knowing why an administrator has made a decision which is adverse to
one's interests is crucial to the formation of a view as to the fairness of the decision’.*®
Empoweting clients with this information will enable them to make an informed judgment as
to whether the decision was made fairly. Was the decision made by adherence to policy
guidelines? Was the policy applied appropriately? Was an unfair policy adopted? Was an
error of law made? Answers to these questions will enable clients to make a decision as to
whether the matter ought to be taken further. Currently, in its letters fo clients advising that a
decision has been made not to remit a penalty, no specific reasons are given. For example,
clients are advised that, ‘The authorised officer has considered your request and has
determined that the reasons given do not constitute sufficient reasons for remission’. Draft
documents prepared under the current departmental policy review indicate that reasons for
decisions will be included in future letters to clients refusing remission. This is a positive
move towards open decision-making, however, to be a useful source of information this must

be coupled with information about criteria for penalty remission.

Empowering people with information about the department’s decision-making policies and
practices no doubt exposes the task to greater scrutiny. However, human experience shows
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that where decisions are open to scrutiny, decision-makers are likely to ensure that care is
taken and that decisions made are based on sound judgement and fair process.?” This will
no doubt encourage better decision-making. Furthermore, it will place the person making the
request in a position to make an informed and coherent argument and to make available to
the LRS relevant information, thereby improving efficiency in the process. It could also be
argued that revealing the criteria upon which decisions are based and the provision of
reasons for decisions undermines the Minister’s discretion. It risks creating a rigid rule-based
system in which discretion, in truth, is no longer present. However, it is not suggested that
the information disseminated include specific criteria or absolute statements. Rather, as
discussed above, communicating the broad policy objectives which underpin the decision-
making process will achieve a balance between openness and integrity.

Conclusion

The three key recommendations of this paper will deliver greater efficiency, consistency and
transparency in the decision-making process. Not only do these recommendations uphold
the principles of the depariment's Client Service Charter, they actively promote them.
Formulating its guidelines in more flexible terms will allow the Minister to have regard to the
individua! circumstances of the case without the need for these circumstances to be
exceptional. This will no doubt deliver greater efficiency and fairmess to the decision-making
process. Improving client access to information and communication of reasons for decisions
will establish an open and accountable relationship between the department and its clients.
Furthermore, it enables the person affected by the decision to participate in the decision-
making process. This promotes an appearance of impartiality and preserves confidence in
the system. It can be seen that by adopting a proactive approach to improving its decision
making practices, the Levies Revenue Service will be able to deliver a higher standard of
service to its clients.
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APPENDIX A

The relevant sections of the Primary Industries Levies and Charges
Collection Act 1981 are set out below:

3 Objects

The objects of this Act are:
(a) to rationalise levy and charge collection; and

{b) to make provision for the efficient and effective collection of primary industry levies
and charges.

15 Penalty for late payment

(1) If any levy or charge in relation to collection products remains unpaid after the time

(3

whern it became due for payment, there is payable by the producer to the
Commonwealth, by way of penalty accruing from the time the levy or charge became
due for payment until it is paid in full, an amount worked out as follows:

(a) during the month in which the levy or charge became due for payment the amount
of penaity accrues at the rate of 2% per month on the levy or charge due;

(b) during the next and each subsequent month the amount of penalty consists of the
sum of each amount that accrued during a previous month and the amount accruing
during that month at the rate of 2% per month on the sum of the amount of levy or
charge then payable and penalty payable at the end of the previous month.

Where:

levy or charge on any collection products; and

(b) the intermediary does not pay the amount deducted to the Commonwealth, a
collecting authority or a collecting organisation at or before the time when the levy
or charge became due for payment;

there is payable by the intermediary to the Commonwealth, by way of penaity accruing
from the time the levy or charge became due for payment until the amount deducted is
paid to the Commonwealth, an amount worked out as follows:

(c) during the month in which the levy or charge became due for payment the amount
of penalty accrues at the rate of 2% per month on the amount deducted;

(d) during the next and each subsequent month the amount of penalty consists of the
sum of each amount that accrued during a previous month and the amount accruing
during that month at the rate of 2% per month on the sum of the unpaid amount
deducted and penalty payable at the end of the previous month.

Where:
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4

(@) a person purchases prescribed goods or services in respect of a collection product
of a particular kind; and

(b) a person fails to pay to the seller of those goods or services an amount on account
of levy or charge (in this subsection called the unpaid amount) in accordance with
subsection 9(2) within the period prescribed for the purposes of that subsection;

there is payable to the Commonwealth by the person, by way of penalty accruing from
the end of that period until the unpaid amount is paid to the seller, an amount worked
out as follows:

(c) during the month in which that period ends the amount of penalty accrues at the
rate of 2% per month on the unpaid amount;

(d) during the next and each subsequent month the amount of penalty consists of the
sum of each amount that accrued during a previous month and the amount accruing
during that month at the rate of 2% per month on the sum of the unpaid amount and
penalty payable at the end of the previous month.

Where:

(a) aperson who sells prescribed goods or services has received an amount on
account of levy or charge; and

(b) that person does not pay the amount received to the Commonwealth before the end
of the period within which, under subsection 9(1), it should have been so paid,;

there is payable to the Commonwealth by that person, by way of penalty accruing from
the end of that period until the amount is so paid to the Commonweaith, an amount
worked out as follows:

(¢) during the month in which that period ends the amount of penalty accrues at the
rate of 2% per month on the amount received;

s
(o}
Rt

during the next and each subsequent month the amount of penalty consists of the
sum of each amount that accrued during a previous month and the amount accruing
during that month at the rate of 2% per month on the sum of the amount received
and penalty payable at the end of the previous month.

16 Remission of penalty

(1) Where an amount of penalty becomes payable under section 15 because an amount of

levy or charge in respect of particular collection products remains unpaid after the time
when it becomes due for payment, the Minister or an authorised person may, subject to
subsection (2), remit the whole or a part of that amount of penalty.

(2) An amount remitted by an authorised person under subsection (1) is not to exceed

$5,000 or such lower amount as is specified in the authorisation.

28 Reconsideration and review of decisions

(1) A person affected by a relevant decision who is dissatisfied with the decision may, within

28 days after the day on which the decision first 11 comes to the notice of the person, or
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(4)

@)

within such further period as the Minister (either before or after the end of the period) by
notice in writing served on the person allows, by notice in writing given to the Minister,
request the Minister to reconsider the decision.

A request under subsection (1) must set out the reasons for making the request.

The Minister must, within 45 days after receiving a request under subsection (2),
reconsider the relevant decision and may make a decision:

(a) in substitution for the relevant decision, whether in the same terms as the relevant
decision or not; or

(b} revoking the relevant decision.

Where, as a result of a reconsideration under subsection (3), the Minister makes a
decision in substitution for or revoking a relevant decision, the Minister must, by notice
in writing served on the person who made the request under subsection (1) for the
reconsideration, inform the person of the result of the reconsideration and give the
reasons for his or her decision.

An application may be made to the Administrative Appeals Tribunal for review of a
decision of the Minister under subsection (3).

A person who makes a relevant decision must give to a person affected by the decision
a statement in writing to the effect that a person affected by the decision:

(a) may, if the person is dissatisfied with the decision, seek a reconsideration of the
decision in accordance with this section; and

{b) may, subject to the Administrative Appeals Tribunal Act 1975, if the person is
dissatisfied with a decision made upon that reconsideration, make application to the
Administrative Appeals Tribunal for review of that decision.

Where the Minister makes a decision under subsection (3) and gives o a person
affected by the decision notice in writing of the making of the decision, that notice must
include a statement to the effect that, subject to the Administrative Appeais Tribunai
Act 1975, application may be made to the Administrative Appeals Tribunal for review of
the decision to which the notice relates by or on behalf of a person affected by the
decision.

A failure to comply with the requirements of subsection (6) or (7) in relation to a decision
does not affect the validity of the decision.

In this section:
relevant decision means:

(a) a decision to refuse to remit, under subsection 16(1), the whole or part of an
amount; or

(d) a determination by the Secretary, or a delegate of the Secretary, under subclause
5(2) of Schedule 8 to the Primary Industries 12 (Excise) Levies Act 1999, of the
declared value of a quantity of deer velvet used in the production of other goods; or
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(e) a determination by the Secretary, or a delegate of the Secretary, under paragraph
3(3)(a) of Schedule 6 to the Primary Industries (Customs) Charges Act 1999, of
the declared value of a quantity of deer velvet exported from Australia.
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APPENDIX B

The relevant sections of the Australian Government Department of Agriculture Fisheries and
Forestry Client Service Charter are set out below:

Our service standards

We aim to provide a high level of service to you by:

e  providing prompt and accurate information on request pbeing professional in our
wﬁmer by dealing with you competently and openly, and by communicating clearly. We

¢ include contact names and phone numbers in our correspondence

¢  consult widely before making decisions

¢ inform you about decisions that will affect you.

e  being objective and unbiased in our decision making. We will:

¢ seek to engage you, where possible, on policy proposals that affect you

¢ give you reasonable time to respond to policy proposals.

¢  being respectful and sensitive to your needs and being fair and efficient in our dealings
with you. We will:

e  explain our decisions
e  provide clear, accurate, ongoing advice and information.

e  being accountable and adhering to sound business practices in accordance with the
Pubiic Service Act 1388 and other relevant legisiation. We will:

«  monitor our performance by analysing feedback and assessing the extent to which we
have consulted

e strive at all times to manage our work efficiently and effectively.
¢  being accessible. We will:
s  try to make contacting the correct staff as easy as possible

¢ try to have staff available when required censure the information you need is easy to
get.

s The department’s values of professionalism, integrity, openness, fairness and respect
underpin these standards.
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