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Introduction

Can administrative decision makers vary or revoke a decision they have made? This is a
question of some significance to many administrators. It is a question that has traditionally
received little judicial or academic attention, but has recently been the subject of a High Court
decision, in Minister for Immigration and Multicultural Affairs v Bhardwaj,> a number of Federal
Court decisions? and a range of broader discussion.* As many of these cases and articles
recognise, it is a question which appears to have a practical focus, but in fact leads to some of
the most basic questions in public law.

Decision makers may wish to revoke or vary their decision in a range of circumstances. These
can include:

where the document recording or communicating the decision contains clerical errors, or
other accidental errors or omissions;

where the decision has been procured by fraud or misrepresentation;
where the decision maker realises they have made a significant legal error;

where it is based on mistaken facts, new facts have come to light or the circumstances of
the person affected by the decision have changed;

where there has been a change in law or policy or the decision maker’s interpretation of
that law or policy;

where the decision has been criticised because it is seen to be inconsistent with other
decisions in similar cases or for other reasons; or

where the decision maker thinks that it was simply not the right decision, and wants to
make it again.

The issue as to whether the decision should be reconsidered may arise on the motion of the
decision maker, or be prompted by a complaint of the person affected by the initial
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determination.” The reconsideration may be with the agreement of the person affected, or in
the face of their objection. The reconsideration might improve the position of the person
affected, by reconsidering a benefit denied or detriment imposed, or worsen their position, by
reconsidering a benefit granted or detriment not imposed. The decision and reconsideration

may affect no-one, or only one person or a range of persons.
The issue of reconsideration can arise therefore for a range of reasons, and in a range of

circumstances. This paper looks at the various questions which a Commonwealth decision
maker needs to ask in order to decide whether they can vary or revoke their decision.

1 Has a decision been made? The first part of this paper considers the question of when a
decision becomes operative.

2 Can the decision be treated as invalid, and made again? The paper then looks at the
effect of invalid decisions, and whether and on what terms a decision maker can ignore a
decision and make it again. This is the issue which was recently considered by the High Court
in Bhardwaij.

3 Is there an express statutory power to vary or revoke in the statute, and if so how can
that power be exercised ? Is there an implied power to vary or revoke in the statute, or do
subsections 33(1) and 33(3) of the Acts Interpretation Act 1901(Cth) provide the power to do
so0. The next part of the paper discusses how general principles of statutory interpretation
affect the existence and extent of a power to vary or revoke. We ask what are the factors
which suggest an implied power, or rebut the presumptions in subsections 33(1) and (3) of the
Acts Interpretation Act?

4 Is the decision maker estopped from exercising a power to vary or revoke? Finally, the
paper briefly notes the relevance of whether the remedy of estoppel is available, in public law,
to prevent the exercise of a power to revoke or vary.

Underlying issues
A number of underlying tensions run through this area of law, and give rise to difficult issues. It
is useful to introduce these in a general non-technical way.

Flexibility v finality

The principles of administrative law should promote “good” decisions. There will be a range of
views as to what this means, but it clearly involves considered, rational, fair decisions. The
easy ability to reconsider a decision can promote such good decisions. Decision makers, at
least on occasions, make decisions which could have been more considered, or more rational,
or fairer. To allow them to return to the decision and improve it can mean a better decision. It
can also avoid the expense and effort of review mechanisms’® But “good decisions” are also
those which are certain and timely. The easy ability to reconsider a decision can result in
significant uncertainty as to the legal position; decisions may be seen as simply provisional,
since they may be subject to change; and the final decision may be delayed. A significant
tension arises from the fact that whilst flexibility may promote better decisions, finality
promotes certainty and timeliness.

Judicial v administrative

A second issue is whether administrative decisions should be treated in the same way as
judicial decisions, or differently. The Australian Constitution enshrines a strict separation
between judicial decision making and administrative decision making. This suggests that
judicial decisions and administrative decisions are fundamentally different. But in many cases
the principles which the courts apply in reviewing administrative decisions are derived from
judicial decision making; a prime example of this is the rules of procedural fairness which are
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derived from the conduct of judicial proceedings, but then applied, at times quite stringently, to
administrative proceedings. An underlying issue in this area is in what respects should the
legal principles for administrative decisions follow those for judicial decisions, and in what
respects should they be different.

Invalidity v other remedies

A third issue concerns the appropriate result of legal error in administrative decision making. Is
invalidity generally the most appropriate result and remedy? And when we talk of invalidity,
what do we mean? Given that administrative decisions are generally made under power
derived from the Constitution, or legislation made under the Constitution, it is easy to assume
perhaps too quickly that error means invalidity. The increasing emphasis by Australian courts
on the concept of jurisdictional error has further entrenched this thinking, as we shall see. But
the Administrative Decisions (Judicial Review) Act 1977 (Cth) provided for a broader range of
remedies for good public policy reasons. There is a significant question of legal policy in
relation t7o administrative decisions as to whether invalidity should be the primary remedy for
illegality.

We return to these broader issues throughout the paper.

Functus officio

An important comment needs to be made about the term functus officio. The question of
whether a decision maker can vary or revoke their decision is sometimes described as
determining whether or not the decision maker is functus officio.

The concept of functus officio has its origin in the judicial system, where once the formal
judgment of a court has been passed and entered, it cannot be reopened. This is subject to a
court’s inherent power to prevent injustice and to correct clerical errors, as well as the
existence of any statutory powers to re-open.® The concept of functus officio in this judicial
context can refer to the principle that courts generally cannot reopen their decisions and to the
conclusion reached by the application of the principle.

The concept of functus officio has been used in relation to administrative decision-making. It is
sometimes suggested that this means that there is a principle, or presumption, that once an
administrative decision is made it cannot be reopened, varied or revoked. There may once
have been relevant common law presumptions® but in our view, there is generally no such
overarching principle. Rather in each case it is necessary to consider what the powers of the
decision maker are in this regard. This generally requires the application of administrative law
and statutory interpretation principles.

As we discuss below, the High Court in Bhardwaj has rejected any blanket principle that once
a power to make an administrative decision is purportedly exercised it is necessarily spent.
That is the Court rejected a principle of functus officio, analogous to that for courts, in relation
to administrative decisions. Further, Chief Justice Gleeson in Bhardwaj formulated the basic
legal issue in relation to whether a decision maker has a power to vary or revoke in a broad
manner, which focussed on statutory power"’:

The question is whether the statute pursuant to which the decision maker was acting
manifests an intention to permit or prohibit reconsideration in the circumstances that
have arisen.

This statement is in line with the weight of Federal Court thinking, in a range of contexts.
Justice Gummow in Minister for Immigration, Local Government and Ethnic Affairs v.
Kurtovic!! stated:
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The matter is one of interpretation of the statute conferring the particular power in
issue.

Justice French similarly stated in Sloane v Minister for Immigration, Local Government and
Ethnic Affairs*:

. reconsideration of a statutory decision may itself be a course contemplated or
authorised by the statute. The question is one of statutory construction.

Justice Goldberg J stated in Jayasinghe v Minister for Immigration and Multicultural Affairs,*
that the doctrine of functus officio:

... Is a description or consequence of the performance of a function having regard to
the statutory power or obligation to perform that function. The effect of the application
of the doctrine is that, once the statutory function is performed, there is ro further
function for the person authorised under the statute to perform.

Whilst Justice Goldberg uses the term doctrine, it is clear that he is referring to the result of a
finding that a decision maker does not have a power to revoke based on a consideration of the
statutory power.

In our view these comments suggest that the central task in each case is to interpret the extent
of the statutory power conferred on the administrator to determine whether this includes a
power to vary or revoke. Such an analysis will reveal that in some cases a decision maker
cannot vary or revoke, and is in that sense functus officio. The concept is useful in this context.
But in our view in relation to administrative decisions the concept of functus officio is a
conclusion; not a principle or presumption to be applied in order to reach a conclusion.

1 Has adecision been made?

When a decision is provisional, or better characterised as conduct leading to a decision, it has
not yet been perfected. In such a case, it is still open to the decision maker to reconsider the
issue, whether or not a power to revoke or vary an actual decision exists!* This is because in
such circumstances the decision is unperfected and not yet operational.

What is required to perfect a decision will depend on the terms of the relevant statute.*® This
was discussed by Finn J in Semunigus v The Minister for Immigration and Multicultural
Affairs.*®

The making of a decision involves both reaching a conclusion on a matter as a result
of a mental process having been engaged in and translating that conclusion into a
decision by an overt act of such character as, in the circumstances, gives finality to
the conclusion - as precludes the conclusion being revisited by the decision maker at
his or her option before the decision is to be regarded as final.

What constitutes such an act can obviously vary with the setting in which the decision
is made: it may be no more than a written notation of a conclusion on a departmental
file; it may be publication of the conclusion in a particular forum, or communication of
it to another; it may be performing a consequential or collateral act that presupposes
the decision having been made, etc.

The proceedings in issue involved a decision by a Member of the Refugee Review Tribunal to
deny a protection visa. It was contested on the basis that the Member had failed to consider
additional submissions after he had forwarded reasons for his decision to the registry for

14



AIAL FORUM No. 35

recording and dissemination. Spender J in the Full Court d the Federal Court was of the
opinion that:

had the Member wanted to recall his signed decision, because for example, he had
changed his mind or had realised that he had made a mistake, he would have been
able to retrieve the decision at any time prior to a copy of it having been sent to either
t(hehl;/llipister or the applicant as then required by s430(2) of the Migration Act 1958
Cth).

Madgwick J on the other hand held that only communication to the applicant was relevant to
perfection because, in the context of an appeal to the Refugee Review Tribunal, the applicant
was the only party.*®

In this case, the disagreement did not need to be resolved, because the Full Court held that,
under the Migration Act 1958 (Cth), the Federal Court did not have jurisdiction to consider
applications alleging a breach of natural justice. However, the case indicates that where
express provision is not made in the relevant legislation, the question of when a decision is
perfected can be contentious.

Nonetheless a decision will generally be perfected where it is communicated to the affected
person, either orally or in writing, and in a manner that indicates that the decision is not merely

provisional.” Until then the decision maker will be able to change their mind.

2. Can the decision be treated as invalid?

What if the decision is invalid? Can the decision maker just ignore it and make it again? Of
course where the decision is subject to judicial review, or some form of administrative review,
the decision maker is subject to the jurisdiction of the review court or other body; if the court or
other body sets aside the decision and orders the decision maker to make it again, the
decision maker must do so. The difficult legal issue is whether a decision maker can simply
treat adecision as invalid and make it again without direction from a review court or other
body. The recent decision of the High Court in Bhardwaj is directly relevant to this issue.

Before Bhardwaj, this question had been one of considerable controversy. In Bhardwaj Justice
Kirby noted that the debate about invalidity of administrative decisions “presents one of the
most vexing puzzles in administrative law. Principle seems to pull one way. Practicalities seem
to pull in the opposite direction”.? There were in fact a number of different approaches to the
question of whether a decision maker could simply treat a decision as invalid and make it
again without direction from a court or other body. We outline these in a very general manner.

Absolute invalidity

The first approach follows from the concept of absolute or objective invalidity, which is the view
that if a decision maker acts outside their jurisdiction, the decision is invalid from that time and
for all purposes. Importantly, in this context, there is no need to have a court determine this
issue. This approach pays significant deference to the principle of legality by allowing the
decision maker, and others affected by a decision infected by jurisdictional error, to ignore it.*

An important statement of the approach of absolute invalidity was made by Dixon J in Posner
v Collector for Interstate Destitute Persons :*
It must be borne in mind that, when a party is entitled as of right upon a proper
proceeding to have an order set aside or quashed, he may safely ignore it, at all
events, for most purposes. It is, accordingly, natural to speak of it as a nullity, whether
it is void or voidable, and, indeed, it appears almost customary to do so. ...
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When there has been a failure of the due process of law at the making of an order, to
describe it as void is not unnatural. But what has been said will show that, except
when upon its face an order is bad or unlawful, it is only as a result of the construction
placed upon a statute that the order can be considered so entirely and absolutely
devoid of legal effect for every purpose as to be described naturally as a nullity.
Modern legislation does not favour the invalidation of orders of magistrates or other
inferior judicial tribunals and the tendency is rather to sustain the authority of the
orders until they are set aside and not to construe statutory provisions as meaning
that orders can be attacked collaterally or ignored as ineffectual, if the directions of
the statute have not been pursued with exactness.

This case concerned the status of an order made by a court of summary jurisdiction in Perth
against Mr Posner, in proceedings based on that order in Victoria. Mr Posner apparently had
no notice of the proceedings in Perth, and raised this in the Victorian proceedings. Dixon J
approached the matter on the basis that the Perth order appeared upon its face to be regularly
made.® He considered that the question whether the Perth order was “completely void”
depended on the legislation under which it was made.

A few points can be noted. First, Dixon J linked treatment of a decision as invalid to the
availability of proceedings; the order can be treated as “void” if the party is entitled to have it
set aside. We return below to the relationship between the availability of judicial review and the
ability to treat a decision as invalid. But we note that some formulations of the absolute
invalidity theory suggest that the ability to treat a decision as invalid is unrelated to the
availability of judicial review.**

Second, Dixon J drew a distinction between an order bad or unlawful upon its face, and one
bad on further investigation, in particular “as a result of construction placed upon a statute”.
This appears to be a distinction between obvious or patent error, and latent error, and a
suggestion that some latent legal errors may allow a decision to be ignored, but others may
not. This is an issue to which we return below.

Third, Dixon J appears to suggest that the ability to treat an order as invalid and ignore it, and
its susceptibility to collateral challenge, go hand in hand. Collateral challenge generally means
a challenge that occurs in proceedings where the validity of the administrative act is merely an
incident in determining other issues.” Interestingly, Dixon J notes the modern tendency to
sustain the authority of orders, that is to presume them to be valid, rather than to jump too
quickly to a position of absolute invalidity, with its related liability to both collateral attack and to
being ignored as ineffectual. This may simply be a recognition of the ability of legislation to be
directory, and not mandatory, in its requirements; but in its terms it is also a recognition of a
move away from the absolute theory of invalidity.

Fourth, we also need to note the decision of the Court in Posner. Dixon J held that the
structure and arrangement of the relevant Iegislation did not support the conclusion that non-
service rendered an order “absolutely void”.”> Rather, in effect, the Perth court had jurisdiction
to decide the matter. A majority of the High Court agreed that the non-service had not
rendered the Perth order void. Thus although the comments we have noted by Dixon J are
often used to support the absolute invalidity position, the reasoning and result in Posner
reflects many of the complexities involved in the issue.

The absolute invalidity approach has received recent judicial support from McHugh J in Ousley
v R?" and Finkelstein J in Leung.® In the latter case, Finkelstein J, with whom Beaumont J
concurred, held that a decision, tainted by jurisdictional error, fraud or misrepresentation, does
not in fact have the character of a decision and can simply be ignored.? It does not have to be
revoked because it is a nullity, and it does not require a judicial determination that it is a nullity.
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The absolute invalidity approach also has support from some commentators.*

Relative invalidity

The alternative approach is that there is no such thing as absolute invalidity; decisions are only
invalid if a court determines that they are invalid. This position is often articulated as a
presumption of validity for administrative decisions. It may have its source in separation of
powers principles, under which, in Australia, courts have the exclusive role of conclusively
determining the rights and liabilities of individuals in their disputes with the state.*®

A leading statement of the relative or subjective view of invalidity is by Aickin J in Forbes v
New South Wales Trotting Club Ltd:*

That which is done without compliance with applicable principles of natural justice, in
circumstances where the relevant authority is obliged to comply with such principles,
is not to be regarded as void ab initio so that what purports to be an act done is totally
ineffective for all purposes. Such an act is valid and operative unless and until duly
challenged but upon such challenge being upheld it is void, not merely from the time
of a decision to that effect by a court, but from its inception. Thus, though it is merely
voidable, when it is declared to be contrary to natural justice the consequence is that
it is deemed to have been void ab initio.

This view has received much modern judicial support*® and was accepted by Gummow J in
the recent decision of Ousley v The Queen®. Justice Wilcox stated most forcefully in R v
Balfour; ex parte Parkes Rural Distributions Pty Ltd:*

Although this was not so clear in earlier times, it is now accepted that, however
apparent the defect may be, an administrative decision remains good in law unless
and until it is declared to be invalid by a court of competent jurisdiction.

It also has much support amongst commentators.*®

The relative view of invalidity appears more suited to a system of administrative law where
judicial remedies are discretionary.*” Professor Wade has argued that the concept of a void
decision has always been relative:

Unless the validity of the action is challenged within the time allowed by law and by
someone entitled by law [and unless the court in its discretion grants a remedy], it will
havesgo be accepted as valid not only by those affected but by the rest of the world
also.

Alan Robertson has recently noted® that there are a range of discretionary considerations in
relation to judicial review: bad faith or other blameworthy conduct, delay, waiver, relying on
one’s own error, lack of standing, futility, mootness, fragmentation of civil or criminal
processes, immateriality of the error of law, adverse effect on third parties, and the public
interest in good administration. That any of these factors may lead a court to decline relief
notwithstanding error undermines any absolute view of invalidity, unrelated to a judicial
determination.

The reforms of the Administrative Decisions (Judicial Review) Act seemed to be moving in the
direction of relative invalidity. Section 16 sets out the orders which a court may make. This
includes:
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(a)an order quashing or setting aside the decision, or a part of the decision, with
effect from the date of the order or from such earlier or later date as the court
specifies; ... .

When a court sets aside a decision, the default position is that it is from the time of the order of
the court, not from the time the decision was made. This suggests relative invalidity, not
absolute invalidity. Further, the section provides for a range of non-invalidating remedies. In
addition, s10 of the ADJR Act provides the court with a discretion to refuse an application if
adequate provision is made for review by another court, tribunal, authority or person.

A middle position

But whilst most judges and commentators begin at one end of the spectrum, they are often
forced by practical realities to move towards the middle. There is a need to balance the
insights of one position, with those of the other; to balance the presumption of validity with
underlying legality; to accommodate the fact that all decisions have effect for some purposes,
but that some decisions are blatantly beyond power.

Even those who would start from the relative view of invalidity differentiate within the sphere of
jurisdictional error between those decisions that are patently invalid and those that are latently

invalid.*® The presumption of validity then applies to decisions that are latently invalid, while
decisions that are patently invalid are treated as nullities from their inception. Even Professor

Wade, a staunch relativist, seemed to acknowledge such a category when he stated*":

If the Eastbourne Watch Committee purported to dismiss the Brighton Chief
Constable, or if the Indian Minister purported to dissolve the Jaffna Municipal Council,
the Brighton Watch Committee and the Sinhalese Minister of Local Government
would respectively take no notice. Since the authors of these decisions would have
no physical power to carry them out, no legal consequences would be produced.

This position has some support in New Zealand cases, such as AJ Burr Ltd v Blenheim
Borough Council** where Cooke J stated that except in cases of “flagrant invalidity”, a decision
is generally recognised as operative until set aside.

Similarly, those who begin with the absolute view of invalidity are forced to note that
objectively invalid decisions are operative for some purposes. Justice Finkelstein, apparently
an absolutist, nevertheless stated in Leung:*

There is no doubt that an invalid administrative decision can have operational effect.
For example it may be necessary to treat an invalid administrative decision as valid
because no person seeks to have it set aside or ignored. The consequence may be
the same if a court has refused to declare an administrative decision to be invalid for
discretionary reasons.

This debate looks esoteric. But it can have significant practical ramifications, in particular in
relation to revocation of decisions. Can a decision maker who has made an error, in particular
a jurisdictional error, simply ignore the decision and make it again? Or do they need to await a
judicial determination of invalidity before they can act?

The decision in Bhardwaj dealt with this issue.

Bhardwaj

Mr Bhardwaj's student visa was cancelled by a delegate of the Minister for Immigration and
Multicultural Affairs under the Migration Act. He applied for review of that decision by the
Immigration Review Tribunal. The Tribunal invited him to attend a hearing on 15 September
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1998. Late on 14 September 1998 the Tribunal received a letter from the Mr Bhardwaj's agent
requesting an adjournment of the hearing on the ground that he was ill. That letter did not
come to the attention of the member of the Tribunal to whom the review had been assigned,
and on 16 September 1998 the Tribunal affirmed the cancellation decision (the September
decision). The Tribunal communicated its decision to Mr Bhardwaj and his agent the next day.
His agent drew the attention of the Tribunal to the letter requesting an adjournment, after
which a new hearing was arranged, at which Mr Bhardwaj presented evidence. On 22 October
1998 the Tribunal revoked the cancellation decision and published a new decision (the
October decision).

The Minister applied to have the October decision set aside by the Federal Court under Part 8
of the Migration Act on the basis that the Tribunal had no power to review the cancellation
decision after making the September decision. That application was dismissed by a single
judge** and by a majority of the Full Court of the Federal Court on appeal.® The matter came
before the High Court after the Minister was granted special leave to appeal.

The issue was whether the Tribunal was able to reconsider Mr Bhardwaj's review application
and make the October decision, in particular in light of the statutory scheme in the Migration
Act.

Part 5 of the Migration Act concerned review by the Tribunal. Unless the Tribunal made a
decision on the papers favourable to the respondent, s360 required the Tribunal to give the
respondent an opportunity to appear before it and give evidence and present arguments.
Sections 367 and 368 made provision in relation to the Tribunal's “decision on review”, in
particular specifying how the Tribunal was to record the reasons for its decision. Part 8 of the
Act provided for review by the Federal Court of various decisions, including decisions of the
Tribunal, to the exclusion of most other jurisdiction of that Court (s485). Review under Part 8
was on limited grounds, so that, for example, breach of the rules of natural justice was not a
ground of review (s476(2)(a)). Applications for review under Part 8 were strictly required to be
made within 28 days (s478).

The Minister argued that the statutory scheme for review of decisions under Parts 5 and 8 of
the Act then in force manifested an intention to preclude the reconsideration undertaken by the
Tribunal, and that this was a contrary indication for the purposes of s33(1) of the Acts
Interpretation Act. The Minister accepted that the Tribunal had denied Mr Bhardwaj an
opportunity to answer the case against him, but considered that Mr Bhardwaj's only remedy
was to challenge the September decision before a court.

Mr Bhardwaj argued that it was consistent with general principles relating to administrative
decisions reached in breach of the rules of natural justice for the Tribunal to reconsider the
September decision, and that the September decision was not a “decision on review” for the
purposes of ss367 and 368 of the Migration Act and therefore had no legal effect.

Majority reasoning

By a 61 majority (Kirby J dissenting), the High Court dismissed the Minister's appeal.*® The
majority judges all held that the Act permitted the action taken by the Tribunal in making the
October decision. All the majority judges held that the Tribunal had failed to discharge its
statutory function in making the September decision, such that the Tribunal's review function
remained unperformed. The Court held that nothing in the Act or the principles of
administrative law required that a purported decision involving such an error should be treated
as valid unless and until set aside by a court. Thus it was open to the Tribunal to reconsider
the matter and make the October decision.

19



AIAL FORUM No. 35

The finding of the majority of the High Court apparently places it well within the absolute
invalidity school, the first position which we discussed above. The Court held that it was open
to the Tribunal, indeed that it was the duty of the Tribunal, to treat the SePtember decision as
invalid and to remake it properly. Justices Gaudron and Gummow stated:*

There is, in our view, no reason in principle why the general law should treat
administrative decisions involving jurisdictional error as binding or having legal effect
unless and until set aside. A decision that involves jurisdictional error is a decision
that lacks legal foundation and is properly regarded, in law, as no decision at all.
Further, there is a certain illogicality in the notion that, although a decision involves
jurisdictional error, the law requires that, until the decision is set aside, the rights of
the individual to whom the decision relates are or, perhaps, are deemed to be, other
than as recognised by the law that will be applied if and when the decision is
challenged. A fortiori in a case in which the decision in question exceeds
constitutional power or infringes a constitutional prohibition.

Justice McHugh generally agreed with the judgment of Gaudron and Gummow JJ. Justice
Hayne eschewed the doctrine of “absolute nullity”, but similarly found that the Tribunal was
able to ignore the September decision, notwithstanding that no court had set it aside, and
make its October decision. Chief Justice Gleeson in a separate judgment held that the
Tribunal in its September decision had failed to implement its own intention, to comply with the
statutory requirements and to fulfil its statutory function; it was therefore able to make its
October decision. Justice Callinan, also in a separate judgment, held that the Tribunal had
failed to exercise its jurisdiction in its September decision, and it was therefore able to do so in
its October decision.

The difficulty of the decision lies in establishing the preconditions for such action by decision
makers. On one view the Court was simply responding to the blatant error of the Tribunal in
failing to provide procedural fairness in relation to its September decision. If so, the principles
enunciated in the case may be limited to similar circumstances of such blatant errors, and
have no more general application. But members of the Court do, to varying degrees, discuss
the case on the basis of broader principles, and in particular the contest between absolute and
relative invalidity. The general utility of the case rests on identifying such broader principles,
and in particular the necessary preconditions for the ability to ignore an administrative
decision. In our view, an analysis of these preconditions goes some way to whittling away the
apparent strong support for the absolute invalidity position.

Nature of the error
The Tribunal's error was characterised differently by the members of the Court.

Chief Justice Gleeson saw it not just as a denial of procedural fairness, that is a jurisdictional
error, but as a failure to conduct a review of the decision:

In the present case there was a denial of procedural fairness; but there was more to it
than that. There was an error of the kind described as "error in fact” in the context of
proceedings by writ of error: the non-fulfilment or non-performance of a condition
precedent to regularity of adjudication such as would ordinarily induce a tribunal "to
stay its hand if it had knowledge, or to re-open its judgment had it the power." *®

Justice Callinan held that the September decision was bad in a “jurisdictional sense”; it was
something more than a breach of the rules of natural justice, it was a failure to exercise a
jurisdiction which it was bound to exercise.*’
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The remaining majority Justices characterised the Tribunal's error as a jurisdictional error, or at
least regarded a jurisdictional error as sufficient to enable a decision maker to ignore the
decision. Gaudron and Gummow JJ stated:>

To say that the September decision was not a "decision on review" for the purposes
of ss 367 and 368 of the Act is simply to say that it clearly involved a failure to
exercise jurisdiction, and not merely jurisdictional error constituted by the denial of
procedural fairness. Either of these grounds would entitle Mr Bhardwaj to have the
September decision quashed by this Court as an incident of relief by way of
mandamus or prohibition under s 75(v) of the Constitution. This notwithstanding, the
guestion whether the Tribunal could disregard its September decision depends on the
scheme of Pts 5 and 8 of the Act.

In essence, the Tribunal had denied Mr Bhardwaj something the Act required him to be given,
namely an opportunity to answer the case against him.

Justice Hayne characterised the error as a jurisdictional error; what the Tribunal did did not
constitute performance of its duty under the Act®® As Justice McHugh agreed with the
judgment of Gaudron and Gummow JJ, this provides a majority of four Justices for the view
that jurisdictional error is sufficient to enable the decision to be ignored.

Mr Bhardwaj had put his case in part on the basis that as a general rule, an administrative
tribunal may cure a breach of natural justice by subsequently providing a proper hearing to the
person thereby affected.”* Gaudron and Gummow JJ, with whom McHugh J generally agreed,
and Hayne J did not limit their reasoning to natural justice. Rather they based their reasoning
on the existence of jurisdictional error, not limited to procedural unfairness.

This approach builds on the distinction between jurisdictional error, which involves an
administrative body acting in excess of its powers, and non-jurisdictional error, where the body
has acted within power but has made an error of law. This is a distinction which has all but
disappeared in England. But it is a distinction which has been articulated and emphasized by
the High Court, most notably in Craig v South Australia.® An administrative decision maker will
make a jurisdictional error where they act in bad faith or beyond power, fail to accord natural
justice, misconstrue the statute or a jurisdictional fact, fail to take into account a relevant
matter or rely on an extraneous consideration.> This encompasses most legal errors made by
administrative bodies, and therefore leaves few non-urisdictional errors. Significantly, the
constitutional writs in s75(v) of the Constitution are available to remedy jurisdictional errors by
Commonwealth decision makers.

The result, in this context, of a broad view of jurisdictional error is to open the door for decision
makers to ignore their decisions and make them again on the basis of a broad range of
circumstances.

Privative clause

Whether there is jurisdictional error will depend on the nature of the decision made, and in
particular whether it is subject to any privative clause. On one view, a privative clause may
expand the jurisdiction of the decision maker, and therefore contract the bases of jurisdictional
error. In contracting the bases for jurisdictional error, a privative clause may also contract the
bases for ignoring a decision as invalid. We note however that the High Court has recently
rejected such a view, at least in part and in relation to the privative clause in s474 of the
Migration Act.>® Nonetheless it must be the case that the existence of jurisdictional error in a
particular circumstance will depend on the form of the legislation under which the decision has
been made.
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Judicial review

Availability of judicial review

The majority in Bhardwaj seems to suggest that the fact that judicial review of the September
decision was available in the High Court was a relevant factor in allowing the Tribunal to treat
that decision as invalid. This consideration may have been simply in support of the finding of
jurisdictional error, or the finding that the Migration Act did not stand in the way of the
Tribunal's October decision (which we discuss further below). But the discussion goes beyond
this, and suggests that access to judicial review is itself a relevant factor.

For example, Gaudron and Gummow JJ noted*® that it was not disputed by the Minister that
the September decision was made in circumstances in which Mr Bhardwaj was denied a
reasonable opportunity to answer the case against him. It thus involved a breach of the rules
of natural justice “and may be set aside by this Court pursuant to s75(v) of the Constitution”.>’
This comment suggests that judicial review needs to be available for a decision maker to treat
a decision as invalid. The existence, for example, of a limitation period which has expired,
would be relevant to whether judicial review was available, and may therefore be relevant to
whether a decision can be ignored as invalid.

Availability of successful judicial review

It is possible that these comments go even further, and suggest that what is required is not
only that judicial review for the error be available, but also an assessment that that review will

be successful and will result in the decision being held invalid.

Justice Hayne noted that the matter proceeded on an assumption that “if application had been
made either to the Federal Court ..., or to this Court for a writ of prohibition, ... [Mr Bhardwaj]
would have been entitled to have the September decision set aside”.*® Hayne J said in relation
to this consideration:®

This is not to adopt what has sometimes been called a "theory of absolute nullity” or
to argue from an a priori classification of what has been done as being "void",
"voidable" or a "nullity”. It is to recognise that, if a court would have set the decision
aside, what was done by the Tribunal is not to be given the same legal significance as
would be attached to a decision that was not liable to be set aside. In particular, it is
to recognise that if the decision would be set aside for jurisdictional error, the
statutory power given to the Tribunal has not been exercised.

The Tribunal’'s October decision is supported on the basis that a court “would have set the
[September] decision aside”. Where a decision “would be set aside”, the power has not been
exercised. Justice Hayne makes other similar comments:*

Once it is recognised that a court could set it aside for jurisdictional error, the decision
can be seen to have no relevant legal consequences.

It may be that other considerations would arise if there were no available remedy to
guash the decision. It may be, as H W R Wade said, meaningless to speak of an act
being void, or a nullity, where the law will give no remedy to any person in respect of
that act. It is unnecessary to express a conclusion on this question in this case.

Other judgments did not articulate this issue as clearly, but made relevant comments®
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In summary, the judgments seem to approach the issue on the basis that the September
decision would have been held invalid by a court. That is, not only was the availability of
judicial review of the Tribunal’'s September decision a precondition to the Tribunal's October
decision, but the availability of successful judicial review was a precondition.

On this reasoning, factors which would lead a court © exercise its discretion not to grant a
remedy will also be relevant in deciding whether an administrator can treat a decision as
invalid and ignore it. If a court would not hold the decision invalid because of discretionary
considerations, then the ability of a decision maker to treat it as invalid is similarly limited.®
Whilst it is unusual for a court to decline to hold invalid a decision infected by jurisdictional
error, this is clearly possible, especially given the breadth of the concept of jurisdictional error
for administrative decisions.

If this is so, whilst the Court has affirmed the absolute theory of invalidity, it has in effect
moved the absolute and relative views closer together. The Court has, like others, adopted a
middle position. The Court has affirmed a decision maker’s right to treat a decision infected by
jurisdictional error as invalid and ignore it, but in doing so has suggested that the availability of
successful judicial review is a precondition for the decision maker doing so. In practice such a
precondition will require a court decision, or a blatant error, or perhaps the agreement of the

parties. A complete failure to accord natural justice, and fraud, are likely to be such blatant
errors. But if this analysis is correct, beyond such situations the case is of limited practical

relevance; whilst the High Court can say that judicial review would have been successful, it is
generally difficult for decision makers and their advisers to take that position.

Collateral challenge

There is also a question as to whether any requirement for judicial review to be available could
be met by the availability of collateral challenge. As we have noted, collateral challenge
generally means challenge in proceedings where the validity of the administrative act is merely
an incident in determining other issues.”” The High Court recently confirmed the availability of
collateral challenge in relation to administrative decisions infected by jurisdictional error in
Ousley v The Queen.* Whilst some of the Justices noted the policy issues raised by collateral
challenge, none suggested that the availability of collateral challenge was in fact limited by the
unavailability of judicial review, or the failure to utilise available judicial review.®®

It may be that the Court’s discussion in Bhardwaj focuses on the availability of judicial review
in the High Court as a factor in allowing the decision maker to treat the decision as invalid
simply because such review was available in that case, and not because it is a necessary
precondition. It may be that the Court would view the availability of collateral challenge of
administrative decisions in the same light as the availability of direct judicial review of
decisions under s75(v) of the Constitution. This result would mean that the references to the
availability of judicial review in the High Court were an indication on the facts in Bhardwaj that
the September decision could properly be treated as invalid, but not a necessary precondition
for that treatment. But this result is not articulated in the leading judgments.

Notwithstanding the lack of a discussion about collateral challenge, the decision in Bhardwaj is
in effect an affirmation of its availability. The Minister sought review of the October decision.
To support the validity of that decision, Mr Bhardwaj challenged, collaterally, the validity of the
September decision. Mr Bhardwaj's success flowed from the fact that the September decision
was held to be invalid, pursuant to that collateral challenge. The issue of whether it was open
to the Federal Court to adjudicate such a collateral challenge, given the limitations placed
upon it in relation to judicial review of Migration Act decisions, is discussed below.
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Agreement of the parties

There is one important factor which the majority Justices do not directly comment on. The
Tribunal, at least impliedly, thought that the September decision was invalid. Mr Bhardwaj
also, at least impliedly, thought the decision was invalid. There is a line of thought that where
the relevant parties agree that a decision is invalid they can treat it as such.*° This thinking
was expounded in particular in the decision of the Full Court of the Federal Court in
Comptroller-General of Customs v Kawasaki Motors Pty Ltd.°” It is a line of thought which
resonates with the practical issues which arise in relation to variation or revocation of
administrative decisions.

As we have noted, Gaudron and Gummow JJ stated in Bhardwaj*® that it was not disputed by
the Minister that the September decision involved a breach of the rules of natural justice “and
may be set aside by this Court pursuant to s75(v) of the Constitution”. Justice Hayne noted
that the matter proceeded on an assumption that “if application had been made either to the
Federal Court ..., or to this Court for a writ of prohibition, ... [Mr Bhardwaj] would have been
entitled to have the September decision set aside”.®® On one view the case may therefore
stand for the unarticulated proposition that if the parties to a decision agree that a court would
set aside the decision as invalid, then they can treat it as invalid and ignore it. The relevance
of agreement to the ability to vary or revoke a valid decision is considered in section 3 below.

Chandler and functus officio

As mentioned in the introduction, the Court in Bhardwaj generally rejected any blanket
principle that once a power to make an administrative decision had been purportedly
exercised, it was necessarily spent;’® that is it rejected some general principle of functus officio
for administrative decisions analogous to that for courts.

The majority judgments relied to a significant extent in this area on the decision of the
Canadian Supreme Court in Chandler v Alberta Association of Architects/* That case
concerned a decision of the Practice Review Board of the Alberta Association of Architects,
which after a hearing into the practices of a firm of architects who had gone bankrupt made
various findings and orders, in particular findings of unprofessional conduct, and fines and
suspensions for that conduct. The Court allowed an application for certiorari and quashed the
findings and orders; the Practice Review Board was only responsible for reporting and
recommending to a Council, and it was another body, the Complaint Review Committee, which
should have dealt with disciplinary matters. The Board indicated that it wanted to continue its
hearing and make appropriate recommendations. The decision in Chandler considered
whether it could. It should be noted that Chandler says nothing about the absolute or relative
views of invalidity. It did not need to because a court had already held the findings and orders
of the Board were invalid. Rather the case considered whether an administrative decision
maker who had made an invalid decision could proceed to make a valid decision.

The Supreme Court of Canada held that there was no general doctrine of functus officio for
administrative decision makers which prevented the Board remaking an invalid decision.
Sopinka J held that a tribunal cannot generally revisit its own decision simply because it had
changed its mind. But where a tribunal had failed to discharge its statutory duty, and there
were appropriate indications in the enabling statute, it could reopen its decision so as to
discharge the function committed to it.”” Any principle of functus officio in relation to
administrative decisions must be “more flexible and less formalistic” in respect of the decisions
of administrative tribunals which are subject to appeal only on a point of law.”®

This thinking is picked up by the majority in Bhardwaj. Chief Justice Gleeson stated: ™
... circumstances can arise where a rigid approach to the principle of functus officio is
inconsistent with good administration and fairness. The question is whether the
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statute pursuant to which the decision maker was acting manifests an intention to
permit or prohibit reconsideration in the circumstances that have arisen.

The judgment supports the view, set out in our introduction, that in contrast to judicial

decisions, there is no general principle or presumption that administrative decisions cannot be
varied or revoked.

Presumption of validity

A further distinction between judicial decisions and administrative decisions emerges in
relation to the presumption of validity. As Justice Hayne pointed out in Bhardwaj, judicial
decisions are valid until they are set aside on appeal, even if they are subject to jurisdictional
error.” This has recently been confirmed by the High Court in Re Macks; ex parte Saint,”® in
relation to judicial decisions made under the invalid cross-vesting scheme. Judicial decisions
can therefore be presumed to be valid until set aside. The relative theory of invalidity applies
this type of thinking to administrative decisions.

Administrative decisions can be set aside in any relevant appeal, or in judicial review
proceedings, or in the context of collateral challenge. In the absence of any such challenge,
administrative decisions can be presumed to be valid. But the judgment in Bhardwaj suggests

that thi7§ is a much weaker presumption than in relation to judicial decisions. As Justice Hayne
noted:

Where there is a challenge, the presumption may serve only to identify and
emphasise the need for proof of some invalidating feature before a conclusion of
invalidity may be reached. It is not a presumption which may be understood as
affording all administrative acts and decisions validity and binding effect until they are
set aside. For that reason, there is no useful analogy to be drawn with the decisions
of the Court concerning the effect of judgments and orders of the Federal Court of
Australia made in proceedings in which that Court had no constitutionally valid
jurisdiction.

Effect of the Migration Act

The argument of the Minister flowed in particular from the restricted regime for judicial review
under the Migration Act. There was no provision of the Migration Act which expressly
purported to give any legal effect to decisions of the Tribunal that involved jurisdictional error.
But it was argued that the provisions which limited the grounds upon which the Federal Court
may set aside a Tribunal decision,”® which required that applications for judicial review be
made within 28 days,” and which expressly provided that the Federal Court had no jurisdiction
with respect to judicially reviewable decisions other than that conferred by Part 8,% had that
effect. The argument of the Minister was that, as the Federal Court could not have held the
decision invalid because of these provisions, the Tribunal could not do so.

Gaudron and Gummow JJ held that in effect these restrictions on the Federal Court did not
require it to find the September decision, infected by a jurisdictional error, was valid.

As the result of the decision in Abebe v Commonwealth, the Parliament may limit the
body of law to which the Federal Court may have regard when reviewing a decision
under Pt 8 of the Act. However, it does not follow that the Parliament may require it to
act on the basis that the law to be applied is contrary to that which would be applied
in this Court if an application were made for prohibition or mandamus under s 75(v) of
the Constitution.

Assuming that Ch Ill of the Constitution does not preclude the Parliament from
requiring the Federal Court to act on the basis that the law is contrary to that which
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would be applied by this Court in proceedings under s 75(v) of the Constitution, there
are nonetheless good reasons why the Act should not be construed as impliedly so
requiring. To so construe the Act would be to construe it on the basis of a legal fiction
and to subvert the function of the Federal Court in review proceedings. It is

impossible to impute such an intention to the Parliament. The construction for which
the Minister contends must be rejected.®

The restrictive provisions in the Migration Act did not have the effect of requiring the Federal
Court to treat an invalid decision as valid. Because the Federal Court was not so limited, the
Tribunal itself was not so limited.

Justice Hayne supports the general conclusion of Gaudron and Gummow JJ:

... the fact that the Federal Court had only limited jurisdiction to review the decision
does not lead to the conclusion that the September decision is to be treated as having
some effect®

It should be noted that Gaudron and Gummow JJ were in the minority in Abebe v
Commonwealth.® But the basic position of Gaudron and Gummow JJ is clearly consistent with
Abebe. As the majority there held, the Parliament is able to limit the basis upon which a
federal court can review administrative decisions; the Parliament is not obliged by the
Constitution to give the court authority to determine every legal right inherent in a controversy.
But the fact that a court does not have jurisdiction to determine particular matters or rights
cannot affect those matters or rights; nor can this require the court to explicitly or implicitly find
that those matters or rights are other than they would be found to be by a court whose
jurisdiction was not so limited.

The judgments suggest that the Migration Act could have removed the ability of the Tribunal to
remake its invalid decision, and that other legislation could also do this.®** Gaudron and
Gummow JJ though suggest that a legislative provision should not be construed so as to give
an administrative decision greater effect than it would otherwise have unless that implication is
strictly necessary.®

Additional considerations

Some of the Justices in Bhardwaj also alluded to some additional considerations relevant to
determining whether a decision maker can ignore an invalid decision. These were not
discussed in any detail but nonetheless may be important factors in limiting the range of
decisions that can be ignored for invalidity.

Chief Justice Gleeson held that he would:

. accept that it is inconsistent with the scheme of the Act to conclude that the
Tribunal, upon being persuaded that it has denied procedural fairness, at any time
after it has made or purported to make a decision, and regardless of what a person
affect by the decision has done or failed to do, may treat the decision as legally
ineffective and consider afresh the matter that was originally before it.*

This suggests that there may be a time limitation on when a decision maker can decide to
ignore an invalid decision. The conduct of the person affected by the decision may be relevant.
So if they fail to promptly indicate that an error has been made, the decision maker may no
longer be entitled to ignore it.

In addition, Hayne J noted that it was relevant that no question arose “about the rights or
duties of other persons who may have acted in reliance on one or other of the two
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decisions”.?’ This indicates that where third parties are affected, a court may be more reluctant
to accept that a decision maker may ignore an invalid decision.

A prudent course
These factors can raise issues of considerable difficulty. Notwithstanding the legal position,
Justice Hayne made some comments about the prudence of administrators acting without a
judicial determination of invalidity:
The question that now arises is not one concerning good administrative practice. It is
not the province of the courts to say whether particular administrative practices are
prudent or efficient and yet there would be little dispute that characteristics of
prudence and efficiency are relevant to good administrative practice. It is, therefore,
not to the point to ask whether the Tribunal was wise to make its October decision
without first having the comfort and certainty of a court order holding the September
decision to have been not a lawful performance of the Tribunal's duties any more than
it is to the point to ask about the efficiency of adopting the course that was followed in
this matter.®

Minority reasoning

Kirby J in dissent gave greatest attention to the competing theories of invalidity. He noted the
support for the relative theory in modern case law, in particular overseas.”® He noted the
rejection of the absolute theory in relation to judicial decisions, but suggested that
administrative decisions may be in a different category:

...the assumption upon which s 75(v) is written appears to be that even fundamentally
flawed decisions by officers of the Commonwealth, without constitutional power or
otherwise contrary to federal law, will remain valid for some purposes and have to be
obeyed until set aside by a court, at the vergl least to the extent of engaging the
jurisdiction of this Court under the Constitution.”

But he draws back from making a concluded finding, in particular in light of issues raised by
privative clauses. These issues provide:

a strong reason for caution before embarking upon general propositions about the
invalidity of the September decision of the Tribunal in this case. The occasion to
elucidate the operation of general theories of invalidity in the context of federal
legislation in Australia would be a case where the Parliament has purported, by a
privative clause, to circumscribe or expel constitutional review in this Court.*

Justice Kirby held that, on its proper construction, the Act forbade the Tribunal from making
the October decision. In his view, the Act envisaged a single exercise of the “review”
performed by the Tribunal which, perfect or imperfect, would be given effect in a “decision”, He
referred to the “explicit provisions of considerable detail” constituting a “formal process”
relating to such a “decision” and said that these provisions either had to be obeyed or they
followed automatically by force of the Act itself. In his view the Act evinced a contrary intention
for the purposes of s33(1) of the Acts Interpretation Act. Parliament had decided that there
should be a high degree of clarity and certainty in relation to migration decisions, even if the
result was administrative inflexibility. He also noted that if a decision unfavourable to a person
could be treated as provisional, then so also could a decision favourable to a person.®

Conclusion

Where does that leave decision makers who wish to ignore a decision on the basis that it is
invalid? There is a question as to what extent the decision in Bhardwaj is based on particular
facts, and indeed somewhat extreme facts, and to what extent it elucidates general principles.
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But in summary the following appears to emerge from the judgments as preconditions to a
decision maker treating a decisn as invalid.

First, there must be at least a jurisdictional error in the decision.

Second, the discussion in Bhardwaj suggests that there must be access to judicial review
for that error. But it could well be that the availability of collateral challenge to the decision
is enough. The fact that some form of judicial review is restricted, and would not provide a
remedy for the error, is irrelevant, provided at least some other form of review would.

In addition it may be that there needs to be an assessment not only that judicial review

could be sought, but also that it would be successful. An agreement with the affected
person to this effect would probably be sufficient. Factors which would lead a court to

decline a remedy would be relevant therefore to the decision maker’s consideration.

Third, there needs to be no legislative provision giving such a “decision” effect, and
thereby preventing the decision maker from so acting.

As Justice Hayne implies, in cases of doubt, the prudent course will be for a decision maker to
await a judicial determination of whether a decision is invalid and can be ignored.

3 Is there a statutory power to vary or revoke?

In Bhardwaj, Gaudron and Gummow JJ (with whom McHugh J agreed in general) and Hayne
J all decided that there was no need to rely upon s33(1) of the Acts Interpretation Act to
support the Tribunal's action because, prior to the October decision, there had been no
relevant exercise of power by the Tribunal. The reasoning of Gleeson CJ and Callinan J
suggests that they would agree with this. But where there has been an exercise of power, it is
necessary to go on and address the question of whether the decision maker can vary or
revoke a decision.

In general, administrative decision-making takes place pursuant to a particular legislative
power. The question of whether the legislation allows the decision maker to vary or revoke a
decision is essentially a matter of statutory interpretation.”® As discussed in the introduction,
this is sometimes described as determining whether the decision maker is functus officio. The
issue in each case is to interpret the extent of the statutory power conferred on the decision
maker and whether this includes a power to vary or revoke. Consideration needs to be given
to whether there is an express power, whether there are relevant general powers, in particular
in s33 of the Acts Interpretation Act, and whether there is any implied power.

Express statutory power

In many statutes, decision makers are given an express power to vary or revoke a decision.*
Such powers can be exercisable on the motion of the decision maker, on that of the person
affected by the decision, or by both parties.*®

A decision taken on the basis of such provisions will, like any administrative decision made
pursuant to an enactment, generally be subject to judicial review. General principles of
administrative law, such as the need to accord procedural fairness, to exercise the discretion
for a proper purpose, and to take into account all and only relevant considerations, will apply.
However, additional considerations may be relevant to the exercise of any power to
reconsider. These include whether revocation or variation would be oppressive to any parties,
including third parties, whether there has been unreasonable delay between the original
decision and the reconsideration, and generally the need for finality in decision-making.®®
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Where an express statutory power is given to vary or revoke an administrative decision of a
particular kind and on certain grounds, it is likely to be interpreted as excluding by implication
the power to vary or revoke on other grounds, and also to exclude variation or revocation of
other related decisions taken pursuant to the statute. *’

A recent example of these principles is Leung v Minister for Immigration and Multicultural
Affairs®® This case involved the revocation of a certificate of citizenship, prior to the making of
a pledge of citizenship, due to the Minister receiving information which showed that the
applicants had misrepresented their activities outside Australia and therefore did not satisfy
the requisite statutory criterion. Heerey J based his judgment on whether a power to revoke
could be implied into the statute. He concluded that there existed a limited power to revoke the

certificate until the pledge of citizenship had been taken, but that after this date the power to
revoke was limited by s50 of the Australian Citizenship Act 1948 (Cth), which expressly

allowed for revocation of citizenship status only for fraud.

Finally, there is an issue as to whether a power to vary or revoke can be exercised several
times, or only once.?® This will depend on the nature of the statutory power, and whether it is of
a continuing nature (perhaps if it is premised on a change in circumstances) or if it appears to
be exercisable only once (perhaps if it deals with correcting an error of fact or law).

General powers

Section 33(3) of the Acts Interpretation Act

Even without an express, specific power to vary or revoke, such a power may exist by
operation of general legislation, or by implication. In the Commonwealth sphere, the most
relevant general provision is s33(3) of the Acts Interpretation Act. This section provides:

Where an Act confers a power to make, grant or issue any instrument (including rules,
regulations or bylaws) the power shall, unless the contrary intention appears, be
construed as including a power exercisable in the like manner and subject to the like
conditions (if any) to repeal, rescind, revoke, amend, or vary any such instrument.

The ambit of s33(3) and whether it extends to giving administrative decision makers the power
to revoke or vary a decision has been the subject of conflicting judicial interpretations.**

The most significant current issue that arises in relation to this provision is the scope of the
word “instrument”. In Australian Capital Equity Pty Ltd v Beale,'” Lee J of the Federal Court
held that s33(3) is limited to powers concerning instruments of a “legislative character” and did
not apply to instruments of an “administrative character”. Justice Lee’s conclusion was based
on the view that the sole and obvious purpose of the Acts Interpretation Act is to deal with
legislative instruments and that having regard to the provision's history, it is possible to
conclude that the parenthetic expression “(including rules, regulations or by-laws)” was
intended to be an exhaustive provision. This view has been accepted in Director of Public
Prosecutions Reference No.2 of 1996, “Minister for Immigration and Multicultural Affairs v
Sharma,'® Dutton v The Republic of South Africa'®* and Schanka v Employment National
(Administration) Pty Ltd.'%°

However, the reasoning of Lee J in Beale®® has a number of very unsatisfactory elements. In
our view the conclusion is not supported by a full consideration of the relevant issues of
statutory interpretation. It was always inconsistent with the decision of Brennan J, sitting as the
Administrative Appeals Tribunal in Re Brian Lawlor Automotive Pty Ltd and The Collector of
Customs, New South Wales'®’ and the decision of the Full Court of the Federal Court in
Barton v Croner Trading Pty Ltd'®, It has most recently been seriously questioned, and not
followed, as a result of careful analysis by Emmett J in Heslehurst v New Zealand'® and by

29



AIAL FORUM No. 35

the Court of Appeal of the Supreme Court of Victoria in R v Ng."° It is not necessary in light of
these recent decisions to canvass in detail all the factors in support of the view that s33(3)
applies to administrative instruments, but we note these.

The term instrument is not defined in the Acts Interpretation Act. It therefore takes its general
meaning of a document in writing of a formal legal kind. The general meaning is not limited to
legislative documents.

The section partly defines the term by stating that it includes “rules, regulations and by-laws”,
which are generally instruments of a legislative nature. But this is an inclusive definition. To
suggest that this is the limit of the meaning of the term is inconsistent with the clear words of
the section. Further, the use of the word “any” suggests that the scope of “instruments” is not
limited those listed in the parenthetic provision. Further again, the power is “to make, grant or
issue any instrument”; the terms “grant” or “issue” are not generally appropriate to legislative
instruments.

Some of these points, and the legislative history of s33(3), were discussed by Brennan J in Re

Brian Lawlor Automotive Pty Ltd v The Collector of Customs, New South Wales ™

By s6 of the Act Interpretation Act 1941 (No 7 of 1941) s33(3) was amended to its
present form. The words “any rules, regulations or by-laws” were omitted and in their
stead were inserted the words: “grant or issue any instruments (including rules,
regulations or by-laws)”. The instruments to which s33(3) now relates are instruments
which are not necessarily rules, regulations or bylaws, and they are instruments
which might be “granted” or “issued” rather than “made”. Where pursuant to a
statutory power, an authority grants or issues an instrument, other than a rule,
regulation or by-law, the exercise of the power may well be an executive or
administrative act rather than a legislative act. At all events, the granting or issuing of
an instrument other than a rule, regulation or by-law is not necessarily an act of a
legislative kind, and the granting or making of an executive or administrative
instrument falls within the natural ambit of s33(3).*"?

The proceedings in Lawlor concerned legislation which provided that dutiable goods may be
warehoused in a warehouse licensed by the Minister. Despite the fact that Brennan J decided
that s33(3) extended to administrative instruments, he found that there was no power to
revoke the licence in this case. The power to grant a licence in the Customs Act 1901 (Cth)
was not a power to grant or issue an instrument, but a power to create legal rights and
liabilities. Importantly, there was no requirement that the licence be in writing. This decision
was ughleilsd by the Federal Court in Collector of Customs (NSW) v Brian Lawlor Automotive
Pty Ltd.

The second reading speech to the 1941 amendment of s33(3) also supports the broader view.
The then Attorney-General, Mr Hughes, explained that the amendment was intended to
expand the type of instruments the subject of s33(3). He stated that:

if a power be conferred to make or issue any instrument under an act, then the power
to repeal or amend the instrument at some later date is necessary, even though the
instrument does not fall under the description of rules, regulations or by-laws***

He cited proclamations and orders as examples of instruments that would now be covered.
While the exact dividing line between legislative and executive instruments is difficult to draw,
proclamations and orders, which are typically issued by the Governor-General or a minister,
are closer to being executive than legislative instruments.™ The decision of the Victorian
Supreme Court of Appeal in R v Ng traces the provision further back to the original 1901
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version of the Act, and b the parent provision in the Interpretation Act 1899 (UK),**® and

concludes that the legislative history tends to support a broad interpretation of the word
instrument.

The broad interpretation of s33(3) is also supported by Barton v Croner Trading Pty Ltd"*’
where the Full Federal Court held:

The word “instrument” is of wide import...In the Acts Interpretation Act the word is
used to include, at least, any writing designed to carry into effect a statute: see for
example, s33(3), s34B(2)(c), s46(a).

This case concerned proceedings, which could not be instituted “except with the consent in
writing of the Minister, or of a person authorised by the Minister”. The Court held that the
Minister's authorisation was an instrument to which s46(b)"*® of the Acts Interpretation Act
applied. Such an authorisation is clearly an executive instrument, and it is a presumption of
legislative interpretation that words are used consistently within a statute.**

The broad interpretation is given additional weight by the current use of the word “instrument”
in s25D of the Acts Interpretation Act to denote the document giving reasons for a decision by
a tribunal, body or person. Further, s4 of the Act was amended in 1976 to include the phrase
“to make an instrument of a legislative or administrative character (including rules, regulations
or by-laws).” This not only clarifies that the parenthetic provision cannot be exhaustive, but
also provides support for the view that “instruments” can be of either a legislative or
administrative nature.

The suggestion that the Acts Interpretation Actis concerned only with legislative instruments is
misconceived. The Act is concerned with interpreting Acts of Parliament and for shortening
their language,™ and applies to delegated legislation. But the power to make administrative
decisions is contained in such primary or delegated legislation. Subsection 33(3) deals with
the power to make instruments under such primary or delegated legislation, and establishes
an interpretative presumption in relation to such powers. There is no reason to limit s33(3) to
the power in legislation to make only legislative instruments. A wide range of factors suggests
that s33(3) applies to power in legislation to make all instruments, administrative and
legislative.

In our view, s33(3) provides a general statutory presumption in favour of a power to revoke or
vary administrative instruments. The key issue in relation to the application of the provision is
whether there is a contrary intention which overrides this presum ption. We return to this issue
below.

Section 33(1) the Acts Interpretation Act
Section 33(1) provides that:

Where an Act confers a power or imposes a duty, then, unless the contrary intention
appears, the power may be exercised and the duty shall be performed from time to
time, as occasion requires.

A restrictive view of s33(1) is that its sole role is to clarify that a general power to grant social
security benefits or citizenship, for example, can be exercised each time an application is
made, rather than only once. This view is supported by Branson J in Dutton v Republic of
South Africa,** where she held that s33(1) “does not refer to the withdrawal or cancellation of
the exercise of a power”.
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However, a broader view has been given to s33(1) in Minister for Immigration, Local
Government and Ethnic Affairs v Kurtovic™** and applied by the Federal Court in Bhardwaj™ In
Kurtovic it was held that the revocation of a criminal deportation order, made pursuant to a
recommendation of the Administrative Appeals Tribunal, did not prevent the Minister from
making a second deportation order in respect of the same criminal offence. In his reasons'*,
Gummow J held that s33(1) gave administrative decision makers the power to reconsider,
revoke or remake a decision, unless the statute, upon a proper construction, indicated that the
power was not to be exercised from time to time, but was spent by its first exercise.

This reasoning was applied by the Federal Court in Bhardwaj by Beaumont and Carr JJ, but
with a qualified meaning of the phrase “as the occasion requires” in s33(1). Beaumont and

Carr JJ held that “as the occasion requires” was satisfied by circumstances “where, in coming
to that decision [the Tribunal] has by its own mistake failed to accord an applicant a
fundamentally important right, the error is not in dispute between the interested parties, the
error is material to the case before it and which reconsideration takes place within a
reasonable time of the original decision.”**

The above analysis indicates an acceptance by the courts that s33(3) and s33(1) of the Acts
Interpretation Act give administrative decision makers the power to vary or revoke their
decisions subject to a relevant contrary intention. The primary practical issue in relation to
s33(3) or s33(1) of the Acts Interpretation Act is whether there is a contrary intention in the
relevant statute. We consider this issue further below.

Implied Statutory Power

It is also necessary to consider whether, apart from s33(3) and s33(1) of the Acts
Interpretation Act, a power to vary or revoke may be found in the statute by implication. Some
of the recent judicial consideration has looked at the issue of whether there is an implied
power without the lens provided by the Acts Interpretation Act provisions. **® In our view it is
more appropriate to begin with the general statutory powers. But we note that the question of
whether there is a contrary intention for the purposes of these powers, and the guestion of
whether there is there an implied power, give rise to much the same issues.

There is a significant issue as to what is the basic test for whether a power can be implied
from statutory provisions. In Austereo Ltd v Trade Practices Commission'?’ French and
Beazley JJ accepted as a correct formulation the following passage from FAR Bennion
Statutory Interpretation *?2;

The question of whether an implication should be found within the express words of
an enactment depends on whether it is proper or legitimate to find the implication in
arriving at the legal meaning of the enactment, having regard to the accepted guides
to legislative intention. ... This may involve a consideration of the rules of language or
the principles of law, or both together.

In deciding whether there is an implied power to vary or revoke, and in determining whether
there is a contrary intention for the purposes of s33 of the Acts Interpretation Act, the Courts
have looked for common factors. In doing so, they have been concerned to balance the
conflicting policy considerations identified by French J in Sloane v Minister for Immigration,
Local Government and Ethnic Affairs:**°

The implication into an express grant of statutory power of a power to reconsider its
exercise would be capable, if not subject to limitation, of generating endless requests
for reconsideration on new material or changed circumstances.... Against the
difficulties that may arise from the implication of a power to reconsider the decision
there is the convenience and flexibility of a process by which a primary decision
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maker may be persuaded on appropriate and cogent material that a decision taken
ought to be re-opened without the necessity of invoking the full panoply of judicial or
express statutory review procedures.

Relevant factors for a contrary intention and implied power

Slips

One situation in which the courts have uncontroversially found a power to vary is where a
decision maker wishes to correct a clerical error that does not change the form or substance of
the previous determination.™ It has in fact been argued that the power to correct clerical
errors may be regarded as a necessary incident of the obligation to provide a written
decision.***

Clear statutory intention

Another relevant factor is where there is a clear statutory indication that the power granted,
once exercised, is spent. In some few cases, the legislation makes clear that there is no power
to vary or revoke. Section 26 of the Administrative Appeals Tribunal Act 1975 is such a
provision.

For example where a statute provides that certain decisions are “final” or “final and
conclusive”, this evidences an intention contrary to the existence of a power to revoke or
vary.** On the other hand, Beaumont and Carr JJ in the Full Court of the Federal Court in
Bhardwaj held that the provisions in the Migration Act requiring that the Tribunal provide a
mechanism that is “fair, just, economical, informal and quick”, not be bound by “technicalities,
[or] legal forms” and “act according to substantial justice and the merits of the case” were
strong indications that the presumption in s33(1) of the Acts Interpretation Act applied, and of

an implied power to revoke.***

Nature of the function

A further factor is the nature of the function exercised, which may either indicate that the
power is continuing or that it is to be exercised only once.'* The effect on third parties will be
an important aspect of the nature of the power, and the effect of variation or revocation on
them an important aspect of this factor. For example, where decisions involve granting a
licence, funds or employment to one individual over others, the fact that allowing the decision
maker to reconsider the decision at the request of an unsuccessful party could have a severe
negative impact on the innocent successful party is an indication that the power should be
exercised only once.

A further factor, according to one line of authority, is that where the decision maker is given the
power to decide questions affecting existing legal rights, the exercise of the power will be
irrevocable. Whereas, if the power is discretionary, the decision can be made, revoked or
varied from time to time.™ We note, however, that these are English authorities, which have
seldom been applied in Australia, and which were decided in a context where there is no
presumption of a power to revoke or vary administrative instruments in the Interpretation Act
1978 (UK), and less concern for constitutional issues in relation to separation of judicial power
(often characterised as concerning existing rights) and executive power (often concerning
discretionary, or future, benefits or detriments).

Consequences

A related factor is the consequence of a power of amendment or revocation, or lack of power,
in light of the statutory scheme. In Heslehurst v New Zealand**® Justice Emmett considered
whether there was a power to vary the name of the police officer who was to escort the
surrendered person under a warrant issued under the Extradition Act 1988 (Cth). He held that
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there was no contrary intention, so that s33(3) of the Acts Interpretation Act allowed
amendment. Justice Emmett stated:

. if the contrary conclusion was reached, there would be, to use the words of
Spender J [in Edenmead Pty Ltd v Commonwealth®™'], “startling consequences”.
Those startling consequences are relevant to the question of whether or not a
contrary intention appears. If there were no power to amend the warrant in relation to
the identity of the New Zealand escort officer, the court’'s power pursuant to s 34(1)
could be effectively nullified simply because of the unavailability of the person
identified.

Procedure

Another factor is the procedure and manner for making the decision. In the Full Federal Court
consideration of Bhardwaj, Justice Lehane discussed the possible application of s33(1) of the
Acts Interpretation Act. However Justice Lehane found that the strict time limits for the
decision making process, detailed provisions governing the conduct of the process, and the
limited form of judicial review made it “incongruous with that scheme for the Tribunal to have
... a power from time to time, as occasion requires, to make (and revoke) decisions.™*® In the
High Court, Kirby J also held, in his dissenting judgment, that on its proper construction the
Migration Act evinced a contrary intention for the purposes of s33(1) of the Acts Interpretation
Act. In Kirby J's view, the Act envisaged a single exercise of the “review” performed by the
Tribunal which, perfect or imperfect, would be given effect in a “decision”. He referred to the
“explicit Provisions of considerable detail” constituting a formal process relating to the
decision.™

The fact that a majority of the High Court found in Bhardwaj that the Tribunal was able to
ignore its September decision and make its October decision does not affect the relevance of
these comments, or those of Beaumont and Carr JJ in relation to a clear statutory intention.
The majority held that the September decision was invalid and could be ignored. They did not
consider whether a valid decision could have been revoked, and the October decision made,
because of an implied power to do so or the general powers in the Acts Interpretation Act.

Merits review

Another factor, which the courts have recognised as indicating a statutory intention contrary to
the existence of a power to vary or revoke, is the availability of merits review, be this internal
or through an administrative appeals tribunal.** In Sloane, French J held that:

The existence of the regulation making power and the detailed provisions of s115 in
relation to the review of decisions tend to suggest a legislative purpose of codifying
and confining the bases upon which decisions made under the Act or the Regulations
are able to be reviewed.™

Opportunity to reapply
A related factor is the existence of an opportunity to make a further primary application where
some benefit has been denied.**

We note that, while the application of these last two factors are clearly relevant where the
affected person is seeking reconsideration,** they appear less relevant where the decision
maker wishes to reconsider the decision on their own motion. In some cases a decision maker
can appeal their own decision, but in most cases they cannot.*** Therefore, where the
guestion is whether the decision maker can revoke or vary a decision on their own motion, the
availability of merits review and the possibility of making a new application are less significant.
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Nature of any error

The nature of any error made by the decision maker, a possible further factor, is likely to be
less relevant after the High Court's decision in Bhardwaj, and the finding there that a
jurisdictional error generally results in an invalid decision, which can be ignored and made
again without the need for a power to revoke. The judgment of Madgwick J at first instance in
Bhardwaj'*® suggests that judges may be more willing to find a power to revoke or vary in a
statute with respect to serious legal error, in that case jurisdictional error involving a denial of
procedural fairness, than with respect to less serious legal or factual errors, for example where
more evidence has later come to hand. Further, it may be that a power to revoke or vary will
be found more readily where there has been an error of law, even though less than a

jurisdictional error, in contrast to where there has been no legal error.

Time

In our view another factor is that any variation or revocation needs to be timely. There is
unlikely to be found an implied power to vary or revoke at any time after a decision has been
made. There may be other similar factual considerations which in particular circumstances tell
against an implied power, and in favour of a contrary intention for the purposes of the Acts
Interpretation Act general powers.

Change in law

Where a decision is revoked on the basis of a change of law, it may offend any rule or
presumption against retrospectivity in relation to the operation of the law. *® This would be one
circumstance where a power to revoke or vary a decision is unlikely.

Agreement of parties

An important issue in this context is the relevance d the decision maker and the party or
parties affected agreeing to the variation or revocation. As a matter of practicality, this will
clearly be relevant, since there is unlikely to be a legal challenge to this course. However, it is
sometimes difficult to find a principled basis for this approach.

We have noted that in Bhardwaj there was agreement between Mr Bhardwaj and the Tribunal
as to the course to be taken, and impliedly that the September decision was subject to
jurisdictional error, and thus invalid and therefore able to be ignored. The Court confirmed the
correctness of their agreed position, though it did not explicitly draw any relevance from their
agreement.

There are significant further questions as to whether an agreement that a decision is tainted by
non-jurisdictional error, or simply an agreement to vary or revoke the decision, is enough to
support a power for that decision to be varied or revoked.

In Re Kretchmer and Repatriation Commission'*’ where an application was dismissed
pursuant to the Administrative Appeals Tribunal Act 1975 (Cth) by an improperly constituted
Tribunal, the Tribunal reviewed its decision and held that:

We do consider, however, that if the Tribunal is of the view that no order of a properly
constituted Tribunal made under s42A(2) in fact exists then there is no reason why in
the circumstances of this particular case the Tribunal should not proceed to carry out
its statutory duty to determine the application for review which has been instituted by
the applicant and we intend to give directions to bring this about. Of particular
relevance in this particular case is the attitude of the parties (who consented and the
fact that)...this is not a case where the rights of third parties are involved.
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Similarly in Comptroller-General of Customs v Kawasaki Motors Pty Ltd,"® a case involving

the decision of the Comptroller-General to revoke a previous revocation of a Commercial Tariff
Concession order with the consent of the affected party, Hill and Heerey JJ held that:

It would in our opinion be strange if an administrative order remained valid until set
aside by an order of a court even though the decision-maker did not seek to uphold
the order. Courts have long recognised the rule of policy that there is a public interest
in the avoidance of litigation and the termination of litigation by agreement when it has
commenced. The argument that disputed orders could not be treated, by agreement
of all concerned, as void would directly conflict with that rule. Parties would be forced
into pointless and wasteful litigation.

A decision can be set aside by a court even without a jurisdictional error. In particular the
Administrative Decisions (Judicial Review) Act provides for review on grounds which are
broader than jurisdictional error. If the parties agree that a court would set aside a decision on
the basis of a non-jurisdictional error, then there is little legal risk in treating the decision as
invalid and making it again. Such a course would appear to be supported by the Kawasaki
decision.

But it is necessary to note that agreement generally cannot give a decision maker additional
power. As Finkelstein J noted in Leung** it is hard to see how jurisdiction to ignore a decision
can be conferred on a statutory decision maker merely by the consent of the persons who
might be affected by the act Further, it is hard to see how the power to revoke or vary a
decision can be conferred on a statutory decision maker merely by the consent of the persons
who might be affected by the act. Certainly agreement would not entitle the decision maker to
reconsider and reach a new decision that would be otherwise be beyond power. The question
of how ar;scgl) whether this needs to be policed may be one consideration militating against this
principle.

Notwithstanding this concern, it may be arguable that an implied power to vary or revoke
exists, or that a contrary intention in relation to the general powers does not exist, where the
relevant parties agree to the variation or revocation. This argument is not that the agreement
gives the power. But that as a matter of statutory interpretation, a power can more easily be
implied, and any contrary discounted, where there is agreement. This argument is stronger
where there is a legal error, but may also be possible without error.

We also note a line of authority in England, which suggests that where an administrative
decision maker realises that they have inadvertently denied a benefit to a person, they have a
duty, independent of any statutory power, to consider whether the error should be corrected.**
This duty is “subject to a discretion as to what action to take, exercised in accordance with the

requirements of good administration”. ***

4 Can the decision maker be estopped from varying or revoking?

A further question, which arises with respect to the exercise of a power to revoke or vary an
administrative decision, is whether the doctrine of estoppel applies to administrative decision-
making. This will be of concern where a decision favourable to the affected person is revoked
and they claim to have relied upon the decision to arrange their affairs, or where a third party
claims to have relied upon a decision, which has later been varied. This is a complicated area
and it is beyond the scope of this paper to cover it comprehensively. It is, however, worthwhile
to note the judicial consideration of this issue in Kurtovic*** by Gummow J, when a Justice of
the Federal Court.

Gummow J found that the doctrine of estoppel cannot operate where a party asserts that an
administrator is estopped from “rescinding” an ultra vires decision, that is a decision infected
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by jurisdictional error. This would threaten to undermine the rule of law because it would
enable public authorities to extend their powers simply by making representations beyond
power.”* Elements of this thinking are found in Gummow J's judgment, with Gaudron J, in

Bhardwa,.

In the case of intra vires decisions, Gummow J held that estoppel will not be available where
the decision is taken pursuant to a planning or policy level power, but may be available where
the decision is taken pursuant to an operational or private exercise of government power.™®
The distinction between these two types of decisions is difficult to draw. However, it seeks to
recognise that, where a discretionary power is provided for in a statute, there is a duty to
exercise that discretion freely on the basis of a proper understanding of what is required in the
public interest. If estoppel were permitted it would derogate from that statutory obligation. **°
Where the decision is solely operational or the government is acting in its private capacity,
these concerns are less pertinent.

A final practical difficulty with the operation of estoppel in administrative law is the necessity to
show detrimental reliance. In Kurtovic,™ Gummow J held that emotional or psychological
detriment would not suffice and that a change of position resulting from the representation
would be necessary. While, in cases such as the granting of building licences, this may be

relatively easy to show, in many administrative decisions, for example concerning entry
permits or welfare benefits, it would be extremely difficult.

The application of estoppel to public law remains an uncertain and developing area. Without
such a remedy, substantive fairness to the individual will not be assured in all circumstances.
However, the requirement of procedural fairness upon any revocation of a decision, or failure
to fulfill a representation, may go some way to remedy this. As Gummow J’s judgment notes,
some aspects of administrative decision making are similar to contractual decision making, but
the two rest on very different legal foundations.™®

Conclusion

The concept of good government according to law incorporates a concern to maintain the
functionality of an administrative state providing services in the public interest, and a concern
to protect the citizen against misuse of administrative power. Achieving a balance that satisfies
these sometimes competing goals is a difficult task, especially in relation to the issue of
whether a decision maker can revoke or vary their decision.

This paper suggests that an administrative decision maker who wishes to revoke or vary a
decision, or who has been asked to do so by the affected person, should adopt a five-staged
approach to determining whether they have the power to do so.

First they should ascertain whether the decision is in fact perfected as if it is not, no power
to revoke or vary will be necessary for a reconsideration to occur.

Second they should consider whether the decision is subject to a jurisdictional error and
can be ignored. The ability to ignore a decision is more likely to exist if judicial review is
available and it is clear that a court would hold the decision invalid. A prudent course in
cases of doubt would generally be to await a judicial determination before doing so.
Agreement of the persons affected to this course limits the legal risk.

Third, if there is a decision, which cannot be ignored, the decision maker should then look
to whether there is an express power, a general power arising from ss33(1) or 33(3) of the
Acts Interpretation Act, or an implied statutory power to revoke or vary. This is essentially
a process of statutory interpretation, and we have noted a range of relevant factors in
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determining whether there is a contrary intention for the purposes of ss33(1) or (3), or
whether a power can be implied.

In relation to the general issues we discussed to begin with, this consideration has reinforced

the importance of the concept of invalidity, flowing from jurisdictional error, in Australian
administrative law. As with its consideration of other basic administrative law issues, the

concept of jurisdictional error and invalidity are central to the High Court's approach in
Bhardwaj. Jurisdictional error results in an invalid decision which can be ignored and made
again. The decision clearly leans towards the absolute theory of invalidity, notwithstanding the
limitations we have noted which bring it back to a middle position. A decision can be treated as
invalid even though no court has formally decided this.

Generally this consideration notes a concern amongst the courts and the legislature to give to
decision makers the flexibility to reach decisions which are within jurisdiction, fair and well
considered, a concern generally given greater weight than the need for finality.

This consideration has also highlighted growing distinctions between administrative decisions
and judicial decisions. Administrative decisions are not necessarily presumed valid until set
aside by a court, and can be the subject of collateral challenge. Whether they can be varied or
revoked is essentially a question of statutory power.
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