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The requirement that in certain
circumstances decision-makers must act
in accordance with the principles of
natural justice or procedural faimess (the’
terms are used interchangeably) is a long’
established one. Some 200 years ago in
Dr Bentley’s case, in which a famous.

scholar had been unlawfully deprived by’

the Vice Chancellor of Cambridge’

University of his qualifications without
notice or an opportunity to be heard, the
Court observed that even Adam and Eve
were given an opportunity to be heard
when they faced the ultimate decision-
maker:

The objection for want of notice can
never be got over. The laws of God and
man both give the party an opporunity
to make his defence, if he has any. ]
remember to have heard it obsecved by
a very leamed man, upon such an
occasion, that even God himself did not * %
pass sentence upon Adam before he
was called upon to make his defence.
‘Adam’ (says Gcd), ‘where are thou?
Hast thou not eaten of the ree whereot |
commanded thee that thou shculdest

not eat? And the same question weas put

to Eve also.’

However, biblical precedent in  this
respect is somewhat conflicting.” At ihe
dinner party of Belshazzar. the ning of Pt
Chaldeans recorded in Daniel V, 3
moving finger interrupted the procesdings
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to deliver a message to Belshazzar by
writing on the palace wall “mene, mene;
tekel, upharsin® which means “you have:
been weighed in the balance and found'
wanting”. Thereafter Belshazzar's
kingdom was divided and he was slain’
The prophetic writing on the wall did not
indicate that Belshazzar had been given
any summons, information on the nature
of the complaint, or any opportunity to
answer. SR
0n
In géneral terms, the principles of natural” .
justice consist of two component parts;
the first is the hearing rule, which requirés’
decision-makers to hear a person beford

administrative or judicial decisions aré:‘\

taken which affect them® The second
and equally important component is the'
principle  which  provides for the
disqualification of a decision-maker where
circumstances give rise to a reasonable
apprehension that he or she may not
bring an impadtial mind to the
determination of the question before
them.* The imporiance of these notions .
as principles of public law is recognised-
world-wide through their embodiment, not.
only as a fundamental component of the-
common law, but also in international
treaties, statc constitutions. statutes and
codes ® '

In Australia the right to “due process” of
“fundamental justice” is not
corstitutionz?, guaranteec. At a federal
level the requirernent that administrators
observe the £rrvigies of nawral justice is
embodied o partictisr i the
Administrative Docisions (Judicial Review)
Act 1977 (ADJR Act’) which confers
upon the Federal Court jurisdiction to
review “decisicns” or *conduct” which are
of “an administraive character” arising
under an “enzciment”. Subsection 5(1) of
that Act eriles a person who IS’
aggrieved oy a decision to which the Act
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applies to apply to the Court for an order
of review in respect of the decision on a
number of specific grounds, including:
“that a breach of the rules of natural
justice occurred in connexion with the
making of the decision.” Gibbs CJ said in
Kioa® that the object of section 5 was to
reform procedure and to give the Court
power, when it finds that there was a
failure to observe the rules of natural
justice, to grant the relief for which the Act
provides. In this respect (and with the
exception of one significant difference -
. the obligation to give reasons - discussed
below) the Act adopts the common law as
to the existence or otherwise of a duty to
act fairly.” It does not render the rules of
natural justice applicable to a case in
which they would not otherwise apply.®

This paper explores some of the issues
confronting federal administrative
decision-makers and the challenges
faced by federal courts engaged in
judicial review of administrative action. It
examines the scope and content of the
duty to act fairly as it has been applied by
federal courts.

The principles of natural justice are
founded upon - fundamental ideas of
fairness and the inter-related concept of
good administration.’ Procedural rights
also perform an ‘instrumental role"."
They contribute to the accuracy of the
dacision on the substance of the case.
Moreover, there are “non-instrumental”
justifications for the provision of
procedural rights. These embrace formal
justice and the rule of law, as the rules of
natural justice help to ensure objectivity
and impartiality, and facilitate the

treatment of likc cascs alike. Procedural

rights can also be seen as protecting
human dignity by ensuring that the
affected individual is made aware of the
-basis upon which he or she is being
treated unfavourably, and by enabling the
individual to participate in the decision-
making process.”" Similarly the provision
of procedural rights to an individual
affected by an administrative decision
serves to increase public confidence in

administrators and their decisions. In turn
this helps individuals to accept decisions
that are adverse to their interests.

While the principle of procedural fairness
may be simply stated as requiring that
persons be afforded a fair and unbiased
hearing before decisions are taken which
affect them," its application throughout
the common law world has been beset by
complexity. The perennial difficulty faced
by courts and administrators is to
determine in what circumstances
procedural obligations must be observed
by decision-makers, and what that
obligation actually means for a person
affected by an administrative decision; in
other words, to determine where the outer
limits of procedural fairness lie. This
difficulty is compounded by two factors.
First, values such as fairness and good
administration are inherently vague and
inchoate, and for this reason judicial
review of administrative action s
inevitably pragmatic and cannot be based
on precise and clearly applicable rules.”
Secondly, conflict exists between the
differing interpretations of the
constitutional -role of the courts and the
proper scope of judicial intervention in
regulating government activities. This
issue is tied inextricably to the question of
how the appropriate balance between the
public and private interest is to be
attained. Whilst the courts, it has been
said, feel compelled to respond to the
“vulnerability of the cilizen” facin? “the
pervasiveness of State po‘wer”,“ the
courts must also be concerned to avoid a
situation where the unconstrained
expansion of the duty to act fairly
threatens to paralyse effective

- administration."

The general community has an interest in

administrative efficiency and unfettered
governmental decision-making,

" particularly where the class of individuals

affected by an administrative decision is
small. However, values such as fairness
and justice to the individual necessarily
require respect for individual rights,
interests and expectations. What has
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become clear since Ridge v Baldwin' is
that the public interest in the functional
efficacy of administrative decision-making
processes will not always trump the
importance of fairness and justice to the
individual. Those values are not the
antithesis of the public interest. Indeed as
Mason CJ declared in Attorney-General
(NSW) v Quin, “the public interest
necessarily comprehends an element of
justice to the individual.”'” The competing
values of fairness and individual justice
on the one hand and administrative
efficiency on the other hand constitute the
public and the private aspects of the
public interest.

The principles of natural justice are
intended to promote individual trust and
confidence in the administration. They
encourage certainty, predictability and
reliability in government interactions with
members of the public and this is a
fundamental aspect of the rule of law
which is expressly recognised in the
jurisprudence of various European
Courts."

The challenge for the courts has been to
develop coherent and explicable legal
principles which provide administrators,
(and their legal advisers) with clear
guidelines whilst at the same time
retaining sufficient flexibility to allow an
appropriate balance between the public
and private aspect of the public interest,
in the infinite variety of circumstances that
come before the courts.

History has shown the complexity of this
challenge. The early application of the
principles of natural justice by the courts
was fraught with peril. Prior to the
decision of the House of Lords in Ridge v
Baldwin'® the applicability of the audi
alteram partem rule was based on an
artificial distinction between “judicial’ and
“administrative” functions and between
“rights” and “privileges™ affected by the
exercise of power. The law of procedural
fairness has undergone a metamorphosis
since that time. it is no longer rationed at
its source, that is, rendered inapplicable

on the ground of a decision being
administrative rather than judicial, or
governing a privilege rather than a right.?
Furthermore, the courts have all but
rejected the ‘“universal” theory that the
implication of a duty to act fairly in the
exercise of a discretionary power is an
exercise of statutory construction which
restricts the scope of inquiry to the will of
parliament.' On this view, the principles
of natural justice apply “if the legislature
authorises their application”.? The courts
have preferred the view that natural
justice is a creature of the common law,
susceptible to exclusion by clear evidence
of legislative intent.?®

The threshold test of implication

It was the recognition of the common law
basis of natural justice that facilitated the
conceptualisation of a broader and more
simplified basis for determining the
applicability of a duty to act fairly in Kioa v
West* in which Mason J articulated this
now renowned principle of implication:

The luw has now developed to a point
where it may be accepted that there is a
common law duty to act fairly, in the
sense of according procedural fairness,
in the making of administrative declslons
which affect rights, interests and
legitimate expectations, subject only to
the clear manifestation of statutory
.intention.*

Mason J did introduce one qualification to
this formulation, specifically stating that a
duty to act fairly does not attach to every
decision of an administrative character,
but only those which affect “rights,
interests or expectations of the individual
citizen in a direct and immediate way.”26
In other words, a decision must affect a
person individually, not simply as a
member of the public or class of the
public.”’

Deane J adopted a similar approach to
that of ‘Mason J. His Honour regarded
procedural fairness as a common law
right, applicable where a decision affects
the “rights, interests, status or legitimate
expectations of another in his individual




AlAL Forum No 17

capacity.”®® His Honour acknowledged the
relcvance of legislative intention to the
ascertainment of whether prima facie the

common law duty to ‘act fairly is

excluded.?® Wilson J did not posit any
new test of implication, and seemed to
equivocate ‘between the common law
implication test articulated by Mason and
Deane JJ, and principles of statutory
construction to determine the content of
the duty to act fairly once established.

The remaining member of the majority,
Brennan J, articulated an approach to
implication resoundingly different to that
of Mason and Deane JJ, but one which
was equally as broad, thereby producing
a similar result. His Honour held that the
exercise of a statutory power will be
conditioned by the principles of natural
justice where that power, “is apt to affect
the interests of an individual alone or apt
to affect his interests in a manner which is
substantially different from the manner in
which its exercise is apt to affect the
interests of the public.”®

Since Kioa Australian courts have
developed an autonomous system of
public law which has experienced the
considerable expansion of the principles
and applicability of procedural fairness.
As Deane J said in Haoucher.

Indeed, the law seems to me to be
moving towards a conceptually more
satisfying position where common law
requirements of procedural fairness will,
in the absence of a clear contrary
legislative intent, be recognised as
applying gencrally to governmental
executive decision-making and where
the question whether the particular
decision affects the rights, interests,
status or legitimate expectations of a
person in his or her individual capacity is
relevant to the ascertainment of the
practical content, if -any, of those
requirements in the circumstances of a
* particular case.®' (emphasis added) -

The courts have now reached the position
where on the authority of the common law
some degree of fairness is required in
most administrative decision-making.*
The courts have displayed an increasing

tendency to relax the implication test and
shift their focus towards the content of the
duty to act fairly. It has become usual to
ask, as Mason J advocated in Kioa, not
whether a duty to act fairly exists. but
rather, what is its practical content?®
Since Kioa the High Court has displayed
a commitment to determining the scope of
procedural fairness according to broad
principles of  general application.*
However, whether a duty to act fairly is
owed by a public authority is stil
ascertained by reference to an
individual's personal circumstances, and
the threshold test of whether a
discretionary power is apt to affect any
existing right, interest or legitimate
expectation.®  The term “right" clearly
covers situations in which the decision
challenged affects a recognised personal
or proprietary right of the complainant.
Similarly, the protection provided to
interests incorporates things such as
business and personal reputation, liberty,
confidentiality and livelihood.*

Furthermore, as Mason J stated in Kioa,
as a general rule, when a decision-maker
intends to reject an - application by
reference to some consideration personal
to the applicant on the basis of
information obtained from another source,
which has not yet been dealt with by the
applicant in his application, procedural
faimess will ordinarily require the
applicant be given an opportunity of
responding to the matter.”’

Legitimate expectation

The concept of legitimate expectation has

~ been the subject of a great deal of judicial

and academic discussion as “a primary
vehicle for the implementation of the duty
to act fairly.”® Until recent years it can
also be considered perhaps the most
amorphous and misunderstood aspect of
audi alteram partem. At the heart of the
doctrine lie the two fundamental aspects
of the public interest referred to earlier,
specifically the public interest in fairness
and individual justice as a manifestation
of fair and good administration juxtaposed
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against the fundamenta!l importance of
administrative efficiency and freedom of
discretion. As Beazley JA commented
recently:

The rationale  underpinning  the
recognition of legitimate
expectations...includes the promotion of .
orderly, fair and good administration of
government business so as to obviate
expediency and to foster integrity in
decision makers and public confidence
in the process. On the other hand, there
is the fundamental question of the right
of the government of the day to make
policy decisions and...to alter policy,
without giving to those involved in the
earlier process, a right to be heard as to
the change.®

Legitimate expectation is arguably the
most rapidly developing principle of
administrative law and deserves some
attention. It is useful to set out the juridical
and theoretical basis of the doctrine. It
was first used in English law by Lord
Denning MR in Schmidt v Secretary of
State for Home Affairs® and Breen v
Amalgamated Engineering Union*' as a
mechanism for extending the implication
of a common law duty to-act fairly beyond
the strictures of decisions affecting legally
enforceable rights and . protectable
interests. It should be noted that while
Lord Denning’s original formulation of the
doctrine in Schmidt was the first time the
legitimate expectation doctrine had been
articulated in English law, the concept
closely reflects the long standing principle
in European Community law that the
existence of a legitimate expectation may
provide its holder with protective
safeguards to which he or she would not
otherwise have been entitled. Indeed, the
recognition and respect for legitimate
expectations arising out of the conduct of
governmental authorities is “one of the
fundamental principles of the European
Community”*? and has been recognised
by the European Court of Justice as “one
of the superior rules of the Community
legal order for the protection of
individuals.”*

The doctrine is a recognition of those
aspects of the rule of law that value

-ratification,  policy

certainty, predictability and reliability in
governmental interactions with
individuals. In common law countries this
proposition has only recently been
acknowledged. In particular de Smith has
commented: "The protection of legitimate
expectations is at the root of the
constitutional principle of the rule of law,
which requires regularity, predictability
and certainty in government's dealings
with the public“.“ However, in the courts
of Community Member States and the
ECJ, the principle has long been
established that the complete denial of
legitimate expectations without redress is
inimical to the principle of legal certainty.
Legal certainty, in this context, embraces
the fundamental idea that those who have
expectations that a particular policy
choice made by an administrative agency
will not be altered or revoked, are entitled
to some form of procedural redress if it
does.® This principle is judicially
acknowledged as fundamental to
Community Law.*

In common law countries the importance
of regularity and predictability, or
administrative  certainty, must be
acknowledged as a component of
faimess and individual justice which is
manifest in the doctrine of legitimate
expectation. This is so as unfairness
flows from the unpredictability of broad
discretionary powers. As Professor
Galligan states: "By not enabling
individuals to build up expectations about
how decisions are to be made, discretion, -
it has been said, creates unfairess.""
Express representations, or
representations  implied through a
normative course of conduct, treaty
statements and
statutory criteria may create expectations
as to the manner of, pre-conditions and
criteria for, the exercise of discretionary
powers. Where individual expectations
are respected by public authorities they
act as a limitation upon broad discretion,
which in turn, makes the exercise of
discretionary powers less arbitrary.
Administrative decision-making becomes
more predictable.
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It is here that the connection between the
rule of law and the theoretical basis of
legitimate expectation is apparent. In our
society it is the judiciary as the benefactor
of supervisory jurisdiction —over the
executive arm of government that exists
as the safeguard of the rule of law. The
rule of law can be undersiood as
embracing many of the principles of
judicial review. it is a constraint upon the
exercise of arbitrary power. It values the
rights of individuals to reasonable access
to the courts and the notion of equal
responsibility before the law.*® The ruie of
jaw also values stability, regularity and
predictability in the state’s interaclions
with individuals. As John Rawis states:

A legal system is a coercive order of
public rules addressed to rational
persons for the purpose of reguiating
théir conduct and providing the
framework for social cooperation. vwhen
these rules are just they establish a
basis for legitimate expectations. They
constitute a ground upon which persons
can rely on one another and rightly
object when their expectations are not
fulfiled.*®

The rule of law therefore recognises the
need for individuals to be able to plan
their lives in reasonable anticipation of
how government agencies will exercise
discretionary powers towards them.

Hayek maintained that government
authoriies are bound by pre-announced
fixed rules, which “make it possible to
foresee with fair certainty how the
authority will use its coercive powers in
given circumstances, and to plan one’s
individual affairs on the basis of this
knowledge.”™' Joseph Raz questions the
absoluteness of Hayek's statement, and
his assumption of its overriding
importance, but also regards one of the
fundamentals of the rule of law as
regularity. certainty and predictability in

government interactions with the public.“2

In Australia, where a government
institution purports to resile from an
expectation it has enlivened in an
individual, such conduct must be
regarded as no less inimical to the rule of

law than it is in Europe. In common law
countries, this principle is embodied in the
notion of faimess, while in Europe, legal
cerfainty is direclly recogniscd as A
fundamental principle of Community
law.5 It follows, that that aspect of the
rule of law which valucs certainty and
predictability in individual dealings with
the state, underpins the courts’
preparedness to recognise the
importance of individual justice and the
protection of legitimate expectations in
both systems of law.

Despite its important theoretical basis, the
concept of “legitmate expectation" has
endured a range of compeiling criticisms
since it was first considered by the High
Court in Salemi v MacKeflar™ not the
teast of which have been directed at its
vagueness and indeterminacy.”® In both
Schmidt and Breen and a number of
cases which followed,f’6 the doctrine was
only elucidated by example, leaving it up
to later courts to determine its precise
meaning and content.”’ By the time it was
first encountered by Australian courts in
Salemi and Heatley™ it had only existed
in English law for a decade, and
throughout that time courts considering it
had refrained from aftempting @
definition.”

While the doctine is by no means
precisely defined even now, the concepl
has been incrementally developed and its
precise scope has become more clearly
identified. 1t has become an important
instrument by which a common law duty
to act fairly is invoked. The courts now
recognise that expectations atise out of
government interactions with individuals,
the circumstances of which are examined
to determine whether an expectation can
be considered “legitimate”. The test of
legitimacy is an objective one, insofar as
the relevant conduct 1ust be reasonably
capable of generating the expectation
claimed.®® 1t is irrelevant whether the
complainant actually held the expectation
at the relevant time.”
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An expectation may be held that some.
substantive benefit or advantage will be
granted by the decision-maker, or if the.
individual already has the benefit, that it
will be continued and not abrogated
without the opportunltGy to argue for its
conferral or retention.* Alternatively, an
expectation may be held that some form
of procedural benefit will be conferred
upon the individual before a decision is
made affecting an entitlement to a
substantive right or benefit. A claimant's
entitliement however, is to the observance
of procedural fairness before the
substance of the expectation is denied
rather than to the substance of the
expectation itself.* In other words, what a
person actually expects, (the descriptive
content of an expectation) will not
necessarily accord with the legal effect
_given by a court to the existence of the,
expectation. Thus, the judicial formula for
determining entittement pursuant to the
existence of this objectlve legal status is
essentially
circumstances the expectation may in fact
be of a procedural right and subsequently
the expectation may correspond with the
remedy afforded by the court. For
example where a government body
represents 10 an individual that they will
be given a hearing before a decision is
made as to their entitlement to a
particular benefit, the claimant's
expectation is of a heanng and it may
also be the remedy provxded

Many of the vagaries of legitimate
expectation that have plagued its
development since Schmidt have now
been resolved, particularly by the High
Court’s recent decision in Minister for
Immigration and Ethnic Affairs v Teoh®®
While the doctrine remains open-textured,
it is now clear that a legitimate
expectation will generally arise out of
either an express or implied
representation as to the substantive
outcome of a decision-making process, or
as to a particular procedure that a public
authority will follow. Fairness will bind the
-government authority, to the extent that it
must provide a hearing or other form of

prescnpt/ve In some’

procedural right before departing from its
assurance, provided that honouring the.
undertaking does not confhct W|th the-
public authority’s statutory duty.”

A published, considered statement of
policy of a public authority or the
existence of published guidelines may
create an expectation in an individual to
whom the policy is directed that the
decision-maker will act in accordance with
the operative® policy.*® A normative past
course of conduct ur regular practice of
government in its interaction with an
individual may give rise to an expectation
that the practice will continuc. If the
practice is sufficiently regular, faimess
may demand the public authority not
depart from it without the affected
individual being given an opportunlty to
argue for its continuance.” The practice
does not necessarily need be directed at
the complainant party. )

More controversially, ratification of an
international convention by the executive
government is a positive statement to the
intemnational community and the
Australian people that the government
and its agencies will act in accordance
with the convention. That positive
statement founds an expectation, absent
statutory or executive indications to the
contrary, that administrative decision-
makers will act in conformity with the
provisions of the convention. In any
event, a decision-maker cannot depart
from its relevant provisions without first
giving the individual affected a hearing as
to why the conventlon provisions should
be comptied with.”

The effect of the Teoh decision may be
cut shoit by the Federal Government's
unfavourable reaction to it. Not long after
the High Court handed down its decision,
the former Labor government issued a
statement intended “to restore the
position to what it was understood to be
prior to the Teoh case.” The statement
declared that “it is not legitimate, for the
purpose of applying Australian law, to
expect that the provisions of a treaty not
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incorporated by legisiation should be
applied by decision-makers.””> Whether

this statement will have its intended effect:

is uncertain.® But its sequel, the
Administrative  Decisions  (Effect of
International Instruments) Bill 1995 is
likely to. It provides that Australia’s
ratification of an international treaty does
not give rise to a legitimate expectation
that an administrative decision will be
made in accordance with its terms.™ The
Bill seems destined to become legislation
in due course, and it is for this reason that
the political ramifications of the Teoh
principle and its effect upon executive
efficiency will not be considered.”™

Expectations have also been held to arise
by virtue of the express statutory criteria
for the exercise of a discretionary
power.”® ‘

The concept of legitimate expectation is
now accompanied by a significant body of
case law and commentary which, to a
significant extent, defines its legal
parameters. Brennan J stated in Annets v
McCann:

Without an explicable legal principle to
support the remedies of judicial review,
the courts will be perceived to be
asserting an authority to intervene in the
affairs of the Executive Government
whenever the court determines for itself
that intervention is warranted.”

By continuing to look for legitimate
expectations, rather than basing their
decisions on broad and incipient ideas of
fairess and good administration, judicial
1eview for unfairness appears less like an
exercise of discretionary power.

A dualist role

As Deane J pointed out in Haoucher, the
existence of any recognisable right,
interest or legitimate expectation is now
becoming relevant to the ascertainment of
the practical content of the common law
requirements of procedural fairess.”® It is
for this reason that legitimate expectation
now seems to occupy a dualist role, in
both implying a duty to act fairly in those

circumstances in which an applicant has
no recognisable right or interest, and in:
strengthening the content of the duty to:
act fairly once established. This has been.
summarised by Gaudron J in Hacucher.

The notion of legitimate expectation is
one to which resort may be had at two
distinct stages of an inquiry as to
whether there has been a breach of the
rules of natural justice. It may serve to
reveal whether the subject matter of the
decision is such that the decision-
making process is attended with a
requirement that the person affected be
given an opportunity to put his or her
case...On the other hand, it may serve
to reveal what, by way of natural justice
or procedural fairness, was required in
the circumstances of the particular
case.’

Similarly Brennan CJ, recognised that
where a power is so created that the:
according of natural justice conditions its
exercise, “the notion of legitimate
expectation may usefully focus the
altention on the content of natural justice
in a particular case.”® In other words, the
existence of a legitimate expectation that
a certain substantive benefit will be
conferred or that a certain procedure will
be followed may generate an obligation
on a governmenta! authority to observe
procedural  requirements aimed at
preventing the frustration of that
expectation. it remains however, to strike
a balance between the right of individuals
to fair and just treatment at the hands of
governmental  authorities, and the
importance of the functional efficacy of
public administration.

Moral responsibility, it has been
suggested, justifies the doctrine  of
legitimate expectation. If the government,
by representation or otherwise, comrmits
itself to a course of action it should be
expected to honour that commitment.”" In
this sense, by faciiitating the protection of
legitimate expectations the courts are
applying community standards and moral
values.
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Content of the duty to act fairly

As Professor Allars has observed:

The emergent certainty in legal principle
relating to the implication of procedural
fairness does not provide neat answers
to questions of the exact procedural
rights of parties to tribunal proceedings.
The content of procedural fairness is
fiexible, depending upon the statutory
provisions and the particular
circumstances of each case. There
remains a problem of predicting exactly
how the procedure the common law
requires will be moulded to the statute
and the ciroumstanccs.

The difficulty of predicting procedural
requirements derives from the fact that it
is impossible to articulate any universal
rule as to the content of the duty to act
fairly. The oft-cited statement of principle
of Tucker LJ in Russell v Duke of
Norfolk®® points out that the requirements
of procedural fairness must depend upon
the circumstances of the case, the nature
of the enquiry, the rules under which the
tribunal is acting, the subject matter that
is being dealt with and so forth.®* This
factor has been further complicated by
the fact that the broadening of the
common law implication principle and
subsequent expansion of the scope of
decisions conditioned by the principles of
procedural fairness has resulted in an
inversely proportionate decrease in the
minimum content of the duty to act fairly.
Many judges and academics now believe
that there is no irreducible minimum to the
practical content of procedural fairness.®
in other words, in some circumstances
the duty to act fairly may be so minimal as
to prevent an applicant from obtaining
any form of redress.®® In any event it is
true to say that the content of fair
procedures may range from merely prior
notice that a -decision is to be made,
through to an entitiement to make written
or oral representations, to a formal
hearing  possessed of al the
characteristics of a judicial hearing.

The very fact that what is fair in a given
situation, in. terms of the content of the
duty to act fairly, depends entirely upon

the circumstances® of the case makes it
very difficult to construct any meaningful
body of rules capable of providing
guidance to  decision-makers and
individuals. In Kioa, Brennan J said that
the repository of power will satisfy an
obligation to observe the principles of
natural justice "by adopting a procedure
which conforms to the procedure which a
reasonable and fair repository of the
power would adopt in the circumstances
when the power is exercised."® This
statement in itself provides little guidance,
other than an indication that what is fair in
the circumstances is the threshold test.

Some guidance may be provided where
the duty to act fairly arises out of the
existence of a legitimate expectation of a
hearing.®® Likewise the legislative
framework in which a decision is made
will be significant in determining what
procedural fairness requires. Brennan J
stated in NCSC v News Corp Ltd:

The terms of the statute which creates
the function, the nature of the function
and the administrative framework in
which the statute requires the function to
be performed are material factors in
determining what must be done to
satisfy the requirements of natural
justice.

In addition to the nature of the statutory or
other power being exercised, it is relevant
to consider the width of the discretion
conferred upon the decision-maker.
Aronson and Dyer suggest that content
may be reduced where there is littie or no
discretion and the decision turns on
relatively straightforward questions.®" The
existence of a very broad discretion also
suggests the existence of
commensurately reduced  procedural
rights which may even go so far as to
indicate a legislative intention to exclude
the principles of natural justice altogether.
This will be particularly so where the
subject matter of the exercise of the
discretion is essentially political. As it has
often been said, matters within the area
of policy or political decisions do not
attract a duty to observe natural justice.®
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Often legislative guidance as to the
procedures to be followed by
administrators may only exist at a more
general level, for example obliging the
decision-maker to act in a manner which
is "fair, just, economical, informal and
quick."® At other times the legislative
regime will expressly prescribe minimum
standards of fair procedures to be
observed by administrators exercising a
particular power. It may, for example,
provide an affected person with an
entitlement to an oral hearing, a right to
legal representation and a right to call
witnesses.

One significant example in which the
procedures of a tribunal have been
prescribed in the empowering statute may
be found in the recent amendments to the
Migration Act 1958 (Cth) which is worthy
of some discussion. Section 420 of that
Act replaces the operation of the common
law rules of natural justice. It requires the
tribunal to pursue the objective of
providing a "mechanism of review that is
fair, just, economical, informal and quick"
and that the tribunal act "according to.the
substantial justice and the merits of the
case". According to Davies J in Eshetu v
Minister for Immigration and Multicultural
Affairs™ the effect of that provision
requires the procedures to be adopted by
the tribupal to be fair, "otherwise the
Refugee Review Tribunal will not be able
to arrive at the justice and merits of the
case."® Moreover, the failure to observe
such procedures is considered to be a
breach of the statute, rather than the
common law principles of natural justice -
accordingly such an error will not be
saved by subsection 476(2), which
precludes judicial review for breach of the
common law principles of natural justice.®®
A useful discussion of the conditions
upon which the tribunal may exercise its
power may be found in the judgment of
Burchett J in Eshetu.”” Sections 423-429
relate to the conduct by a tribunal of a
review. Section 423 provides for evidence
and arguments to be put before the
tribunal in writing. Section 424 entitles the
tribunal to make a decision without

proceeding to oral evidence, as long as
the decision is favourable to the
applicant. However, where the matter
cannot be so simply disposed of section
425 provides that the tribunal "must give
the applicant an opportunity to appear
before it to give evidence." Section 426
entitles the applicant to request the
tribunal obtain oral evidence from other
persons, although it cannot be compelled
to do so. Section 427 sets out the powers
and procedures of the tribunal in
obtaining evidence and at the hearing.

As Burchett J stated in Eshetu, section
425 is in effect a recognition of audi
alteram partem as the primary rule of
natural justice. His Honour considered
that in combination with the section 420
requirement that the tribunal act in
accordance with the “"substantial justice
and merits of the case" the tribunal may,
in certain circumstances, be compelled to
obtain evidence from witnesses who are
able to support the applicant's case.*”®

Thus the Migration Act in general terms
seems to codify procedures required by
the common law. It confers enforceable
statutory rights to fair procedures which
are similar to those provided at common
law.*®

The codification of tribunal procedures
would not be apposite to every type of
decision-making body. In some cases
decision-making processes are so
informal and the participatory rights of
applicants are so narrow that codification
would in fact do more to encumber the
procedures of the authority than to

expedite them. In such cases the principle

of ‘administrative predictability must be
subordinated to that of administrative
efficiency.

For this reason codification, if it is to take
place, is likely to occur on a tribunal by
tribunal basis, probably through the
mechanism of the empowering statute.
The alternative of enacting a general
statutory regime implementing uniform
standards of procedural fairess to all
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administrative  decision-making bodies
has been considered.' The central
argument in favour of such a code is that
it would introduce some uniformity into a
field where variety between the many
different decision-making bodies is a
major characteristic.'®® However, in other
jurisdictions legislation creating uniform
"minimum  standards" of procedural
participation to be observed by tribunals
has been of limited success.'® This does
not of course, mean that the idea should
be discarded, however it encounters the
formidable difficulty that any such
legislative regime would have to
accommodate the multiplicity of different
jurisdictions and decision-making
processes of individual tribunals as well
as the myriad of factual circumstances
that confront decision-makers. Any
statutory code sufficiently wide to cover
all forms of jurisdictons and
responsibilities of individual decision-
makers would have to be drafted so
widely that it might provide only illusory
safeguards.'® In practice any “"minimum
standards” legislation would have to be
supplemented by common law rules and
would do little to redress the predictability
question referred to above.

The next factor to be considered is the
likely consequences of the decision. The
fair procedures required of administrators
must necessarily be proportionate to the
seriousness of the consequences of a
decision adverse to the individual
affected. At one extreme, the decision
under challenge may have an effect on
an individual's life or liberty, as may be
the case where the decision relates to a
claim for refugee status. An example is
Zhang Jia Qing v Minister for Immigration
and Ethnic Affairs."® In that case; a
departmental -official had reason to
consider that the applicant's visa may
have been fraudulently obtained. The
applicant arrived in Australia at 6.00 am
on 12 July 1997. He was detained by an
official and interviewed with the aid of an
interpreter. He indicated that he was
feeling unwell. The officer held another
interview - with the applicant at about

3.00pm, to further discuss his concerns
about the manner in which the visa was
obtained and to give the applicant an
opportunity to discuss these concerns.
The applicant was given five minutes in
which to consider the proposed
cancellation of his visa and to advance
reasons why such a course should not be
taken. After the expiry of five minutes, the
officer decided to cancel the applicant's
visa under paragraph 116(1)(a) of the Act,
having decided that the applicant had not
provided sufficient reasons as to why this
action should not be taken. The relevant
power to cancel a visa was conditioned
upon a reasonable opportunity being
given to the holder of a visa to respond to
a proposal by a departmental officer to
cancel it.'® Burchett J considered that the
time allowed was not reasonable, and
that a breach of the statutory rules
governing the cancellation of visas and
embodying the principles of procedural
fairness, had occurred. The case is
illustrative of the principle well recognised
in the United Kingdom, that where life and
liberty are threatened (particularly in
immigration cases) "only the highest
standards of faimess will suffice".'®®

The suggestion of Aronson and Dyer that
in assessing the consequences of the
administrative decision for the individual
affected, reference should be had to the
consequences which would seem
probable on the basis of what the
decision-maker knew and
reasonably be expected to know, is a
sensible one.'”’

The relevance of cost

Professor Craig suggests that in deciding
upon the application of natural justice or
fairness, the court necessarily balances
the nature of the individual's interest
against the likely benefit to be gained
from an increase in procedural rights and
the costs to the administration of havin
to comply with such process rights.'
Such an approach has been adopted
(although not wholeheartedly) in the
United States. In Mathews v Eldrige'® the

11
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Supreme Court weighed the private
interest to be affected by the
administrative action and the risk of an
erroneous deprivation of that interest
through the procedures used against the
government's interest in the form of the
"fiscal and administrative burdens that the
additional or  substitute  procedural
requirements would entait.**"

Whilst  the likely costs for the
administration  of  complying  with
administrative procedures prescribed by
the courts is undoubtedly a consideration,
the use of a "cost-benefit" analysis to
determine the content of the duty to act
fairly has its obvious limitations. Such
tests are difficult, unpredictable and
subjective in their application and are
based on factors not readily assessed by
a court." However, the courts cannot
ignore the effect of increased procedural
standards upon government resources.
The effect of prescribed administrative
procedures upon public resources must
be taken into account as a relevant
(although far from  determinative)
consideration in balancing the public and

private interests of administrative
efficiency and individual justice and
fairness. Whilst the critics of the High

Courts Teoh'? decision would argue
otherwise, this appears to be the
approach the courts now maintain."

Urgency

In assessing the circumstances in which a
decision is to be made, regard must be
had to the existence of temporal
limitations. The content of fair procedures
may be reduced to the extent that it

creates no positive obligation upon a

decision-maker where the court is
satisfied that a decision was required to
be made as a matter of urgency.'™
‘Notable case examples of such a
situation include the decision. by the
"Inspector of Nuisances" to exercise his
power to seize and destroy contaminated
meat.""® Similarly in R v Davey"*® an order
was upheld requiring the "removal to
hospital of a person suffering from a

dangerous infectious disorder" without
notice to the individual affected.""”

Futility

in deciding what the existence of a duty
to act fairly requires it is necessary to
note one factor which should, in all but
the most limited circumstances, be
ignored. That is whether any causal link
exists between the existence of fair
procedures and the likely final outcome of
the decision-making process. The courts
strive to avoid the imposition of costly and
ineffective  procedures  upon  the
administration. In~ this regard the
temptation often exists for courts to
refrain from granting relief for a breach of
the rules of natural justice where their
observance would not have influenced
the final outcome; in other words where to
grant relief would bhe a futile exercise.
Professor Wade states the principle in
Administrative Law:

A distinction might perhaps be made
according to the nature of the decision.
In the case of a tribunal which must
decide according to law, it may be
justifiable to disregard a breach of
natural justice where the demerits of the
claim are such that it would in any case
be hopeless.

To posit an example a company may be
told at a -preliminary stage by a
government  department that its
application for a government grant meets
the relevant criteria. It is told that its
application will be considered on an
“individual merits" basis with the only
determinative factor being whether the
applicant satisfies the relevant criteria. It

_ is told to take its time and ensure its

application is. complete. Because the
government's available funds are limited,
and contrary to the earlier representation,
its application is treated on a "relative

- merits" basis, alongside other applicants

and is subsequently rejected. Clearly the
company has a legitimate expectation
that its application will be considered on a
“individual merits" basis, irrespective of
other applicants. The existence of the
legitimate expectation would give rise to a

12



AIAL Forum No 17

hearing as to why  the government
authority should not have trcated its
application on a relative merits basis.
However, funding has since been
distributed and no more is available. Even
if the company were able to convince the
public authority that its decision-making
process was flawed, no funding will be
available if its application is subsequently
successful. It is in such circumstances
that the question of futility arises and it is
a question that often presents difficulties
to courts engaged in judicial review."*®

There is an established line of authority
that not every error of law discovered by a
court in the reasoning of a decision-maker
will result in the decision being vitiated.
Certainly, both section 39B of the
Judiciary Act 1903 (Cth) and section 16 of
the ADJR Act confer upon the court a
broad discretion to grant relief in the form
of a wide range of orders and also a
discretion to refuse relief, notwithstanding

that the statutory preconditions for a grant -

of relief have been fulfilled."” The error in
question must be material to the tribunal's
decision, and not merely academic®'
before relief will be granted.'  For
example a failure to correctly state the
law may be of no consequence to the
ultimate decision and relief may be
denied."® Similarly an order requiring the
reconsideration of a decision would be
futle and the denial of relief can be
justified where the application must be
refused as a matter of law. In Mobil Qi v
Canada Newfoundland Offshore
Petroleum Board,"™ the Canadian
Supreme Court found that the Board had
denied Mobil Oil natural justice but
declined to grant relief on the basis that
the Board was compelled by law to reject
the application. The Court considered it
would have been “nonsensical” for it to
set aside the Board's decision.'?®

However, where the error involves a
failure to observe the principles of natural
justice, it is submitted that the discretion
whether to grant relief is governed by
different considerations not necessarily
applicable where a decision may be

impugned on the basis of some other
crror of law. The denial of relief to an
individual on the basis that the provision
of procedural fairness would require the
expenditure of government resources and
would probably make no difference to the
decision encounters a number of
formidable objections. The first objection
concerns the possibility that actual
injustice may arise because the denial of
natural justice in fact affects the outcome
of the decision-making process. In this
respect one is quickly reminded of the
well known statement of principle of
Megarry J in John v Rees:

As everybody who has anything to do
with the law well knows, the path of the
law is strewn with examples of open and
shut cases which, somehow, were not;
of unanswerable charges which, in the
event, were completely answered; of
inexplicable conduct which was fully
explained; of fixed and unalterable
determinations that, by discussion,
suffered a change.'™

The Full Court of the Federal Court
pointed out in Century Metals v
Yeomans'® that it may compound the
injustice already done to an applicant if
he were denied an opportunity, on
discretionary grounds, to seek a reversal
of a public authority’s decision.?®

The second objection is stated by de
Smith and concerns the perceived
injustice, that may eventuate from a
failure to provide relief:

The fundamental principle at stake is
that the public confidence in the faimess
of adjudication or hearing procedures
may be undermined if decisions are
allowed to stand despite the absence of
what a reasonable observer might
regard as an adequate hearing:

Megarry J's statement in this respect is
also notable:

Nor are those with any knowledge of
human nature who pause to think for a
moment likely to underestimate the
feelings of resentment of those who find
that a decision against them has been
made without their being afforded any
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opportunity to influence the course of
events."

In Mobil Oil v Canada Newfoundland
Offshore Petroleum Board, lacobucci J
cited Sir William Wade for the proposition
that “fair procedures should come first,
and that the demerits of bad cases should
not ordinarily lead courts to ignore
breaches of natural justice or fairness.”*'

The dangers of denying relief on the
basis that the outcome would have been
no different had a hearing been given
were discussed by Bingham LJ in R v
Chief Constable of Thames Valley Police;
ex p. Cotton'™ and later in "Should Public
Law Remedies be Discretionary" where
his Lordship pointed out a further danger:

In considering whether the complainant's
representations would have made any
difference to the outcome, the court may
unconsciously stray from its proper
province of reviewing the propriety of the
decision-making process into the
forbidden territory of evaluating the
substantial merits of a decision.'®

Thus the importance of the appearance of
fair procedures and the potential for the
perpetration of actual injustice on affected
individuals requires the applicant for a
government grant frustrated by the
unavailability of funding be afforded
procedural redress - despite its apparent
futility. Fortunately, this is a proposition
that has generally been supported by
Austratian courts.’

Reasons & the duty to act fairly

As noted earlier the ADJR Act adds to the
common law by imposing an obligation
upon decision-makers to provide reasons
for their decisions.' The obligation upon
public officials to provide persons affected
by an administrative decision with the
details of the case against them and an

opportunity to ‘be heard in response is -

quite different from any obligation to give
the reasons for the decision."”® At
common law no such general . duty

exists."”” The traditional justification . for

the absence of a general duty to give

reasons at common law has been a
desire on the part of public officials to
avoid litigation.™® It is also said to
potentially "place an undue burden on
decision-makers; demand an appearance
of unanimity where there is diversity; call
for the articulation of sometimes
inexpressible value judgments; and offer
an invitation to the captious to comb the
reasons for previously unsuspected
grounds of challenge".'® The provision of
reasons is also said to increase delays
and the formalisation of procedures as
well as to expose administrative policy to
public scrutiny.

The duty to give reasons under the ADJR
Act is consistent with the notion of good
administration. At a federal level its
beneficial effects are wide-ranging'® and
have proved to far outweigh its
disadvantages. First it must be noted that
the obligation to give reasons is tempered
by provisions which render it inapplicable
to decisions to which its application is
considered, as a matter of public policy,
to be inappropriate." In instrumental
terms it facilitates a close analysis (both
by the individual affected and an
appellate court) of the basis upon which a
decision was reached to ensure the
decision was based upon relevant
considerations, it enables greater
consistency in decision-making and
provides guidance for other public
officials determining similar issues.
However, the existence of a statutory duty
to give reasons brings certain non-
instrumental benefits. Specifically, it
recognises the basic principle of fairness
that an individual should be entitled to an
explanation as to why there has been an
adverse exercise of power. Moreover, it
diminishes the. perception that the
exercise of power is an arbitrary one and
facilitates an understanding in the
individual affected that the public official
has discharged the obligation to act fairly
and in accordance with the empowering
statute.?
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Operative policy guidelines

A representation capable of founding a
legitimate expectation may take the form
of a published, considered statement of
government policy, itself lacking statutory
force."® Statements of policy are
effectively representations made by public
authorities as to the manner in which a
particular discretion will be exercised."
This was recognised by the High Court in
Haoucher v Minister of State for
Immigration and Ethnic Affairs'*® and by
Gummow J in Minister for Immigration,
Local Government and Ethnic Affairs v
Kurtovic."® In Haoucher, the relevant
policy concerned the circumstances in
which the Minister for Immigration would
order deportation. The importance of
ministerial policy in this respect was
highlighted by Deane J: “For as long as
that published policy was operative, a
deportee would reasonably be expected

to see it as providing a critical reference

point in determining the desirability and
effectiveness of an application to the
tribunal for review of a deportation
order.”**" A policy will be operative where
the relevant public authority purports to
act in compliance with its provisions.®

However, not all policy statement will give
rise to legitimate expectations which
impose procedural obligations. Only
policy statements which are clear,
unambiguous, and relatively particularised
will do so. Broad and abstract advisory
documents, which do not clearly indicate
the circumstances in which a particular
discretionary power will be exercised, but
merely set out the government's general
attitude towards a particular subject,

cannot give rise to expectations that are -

legitimate. Rather, such statements can
only be considered as giving rise to mere
"hopes" that a decision-maker will act in a
particular way. ‘ .

Policy abrogation
The extent to which the adoption by a

public authority of a later policy "impliedly
repeals" an earlier inconsistent policy is

an important issue which has bareLy been
explored in administrative law.'"® The
adoption of a new policy by a government
institution raises questions of the extent
to which expectations based on an
abrogated policy can survive. This is
particularly so where an individual has
initiated an application for some form of
discretionary benefit, with an expectation
based on an operative policy that
particular criteria will be applied by a
decision-maker in making a
determination. In such circumstances, it is
not clear whether the applicant must be
heard as to whether new criteria outside
those contained in the operative policy
should be applied to his or her
circumstances. In this respect, a conflict
can be seen to arise between that aspect
of individual justice and fairness that
requires the law to be certain, predictable
and ascertainable, (discussed above) and
what can be considered “the
constitutional importance of ministerial
freedom to formulate and reformulate
policy.”™™ The courts have recognised as
a fundamental principle of public law, the
importance of enabling government
authorities to make both plenary and
incremental changes to pre-existing
p(.)!icies.“'1 It is for this reason that the
High Court in Quin,'** made it clear that
the existence of a legitimate expectation
arising out of government policy
guidelines for the exercise of discretion,
cannot prevent a decision-maker from
departing from that policy. An expectation
cannot dictate the terms of any new policy
a - government institution decides to
adopt.” nor can it require: a hearing be
given to affected individuals prior to a
public authority’'s decision to devise and
publish a new policy. "

This proposition was recently affirmed by
the New South Wales Court of Appeal in
Save the Showground for Sydney Inc v
Minister for Urban Affairs and Planning.'®
Briefly stated, the facts of that case are
as follows. In 1994 the NSW slale
government announced its intention to
relocate the Royal Agricultural Society
and the annual Royal Easter Show from
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the Sydney showground site to
Homebush  Bay. The  government
declared that a Regional Environmental
Plan (REP) would be prepared in respect
of the future planning uses of the
Showground. it established a committee
under section 22 of the Environmental
Planning and Assessment Act 1979 to
advise on the impact of proposed
planning uses for the site. In March 1995
the state elections resulted in a change of
government. The REP process was
abandoned and a State Environmental
Planning Policy (SEPP) was established
which permitted the use of the
showground as a film studio.

The appellants contended that the
representations made by the former
government gave rise to a legitimate
expectation that the land planning uses
for the showground would be preceded
by a consultative process and that the
members of the former section 22
Committee had a legitimate expectation
that they would be consulted as a part of
that process. It was also submitted that
the section 22 Committee had a
legitimate expectation that they would be
consulted with respect to the decision to
abandon the REP process and replace it
with a SEPP.

Gleeson CJ considered that the legitimate
expectations for which the appellants
contended had not been established.®
His Honour held that the section 22
Committee could not reasonably have
expected to be consulted about a change
of policy from REP to SEPP nor to be
consulted about the wuse of the
showground notwithstanding the
abandonment of the REP. His Honour
considered that once it was accepted that
the new policy was within the ambit of the
discretion of the executive, it followed that
the executive could not, by promise or
representation, fetter itself in the exercise
of its discretion.'’ Notably his Honour did
not consider the change of government
as relevant to the existence or otherwise
of any legitimate expectation.'®

Beazley JA considered that a legitimate
expectation may be held by a group, as
well as by an individual affected by an
administrative  act.™ Her  Honour
considered that the right of consultation
and any legitimate expectation thereof
that was held by the section 22
Committee, could only exist for so long as
the REP remained operative. Once the
REP was abandoned, any legitimate
expectations arising out of it were
extinguished. Her Honour held:

A decision to abandon is- as much a
matter of policy as is a decision to
instigate the process, and is one which a
government is free to make, unfettered
by any previous representation or
promise.'®

Most importantly however, Beazley JA
considered that there had been no
undertaking or promise, express or
implied, to the section 22 Committee or to
the public generally that there would be
consultation in respect of planning
matters generally relating to the
showground site. Nor were there any
other circumstances which gave rise to
any legitimate expectation that the section
22 Committee would be heard on the
government's decision to change from the
REP process to a SEPP."™ Powell JA
agreed with their Honours Gleeson CJ
and Beazley JA,

The case confiirms the principle
articulated in Quin, that an individual does
not have a right to be heard on a general
change of policy. Decisions to change
policy are political ones and it need only
be established that the new policy is
within the ambit of the discretion of the
executive. In the Sydney Showground
case there could be no expectation on the
part ‘of the public generally that there
would be consultation on  either the
decision to change policy, or even more
broadly, on the future use of the
showground site, notwithstanding the
abandonment of the REP.
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Are there circumstances where a
change of policy attracts procedural
rights to individuals affected by the
change?

The . authorities point to a proposition
which is implicit in the judgment of
Beazley JA in the Sydney Showground
case™ that had there been a
representation to the public generally or

at least to a specific class'® of individuals .

that such consultation would take place,
an expectation to that effect would have
been legitimate and would have
conditioned the change of policy upon the
provision of a hearing to'the class of
individuals to which the representation
was directed.

This general proposition must be qualified
in one respect. Where an individual has
initiated an application with a government
institution with the expectation that an
operative policy will be applied, and the
government decides to apply new criteria
to that individual's specific circumstances,
the individual adversely affected should
be given an opportunity to be heard as to
why the public authority should not take
such a course. In other words, where the
government authority purports to apply
criteria  selectively depending on an
applicant's individual circumstances, its
power to do so should be conditioned
upon the provision of a hearing to the
applicant affected.®

This is a proposition which has received
some support in the case law.'® Perhaps
the best known authority can be found in
the English Court of Appeal’s decision in
R v Secretary of State for the Home
Department, ex p. Khan,'® The Secretary

of State for the Home Department had .

published a circular setting out the criteria
to be satisfied before a foreign child
would be allowed to enter the United
Kingdom for adoption. - The Home
Secretary rejected Khan's application,
applying vastly different criteria to those
set out in the circular. Parker LJ equated
the circular to a representation or
undertaking clearly capable of giving rise

to. a legitimate expectation.” Although
the Home Secretary could disappoint the
expectation it had created, he was not
entitled to do so without affording the
complainants a hearing as to why new
criteria should not be adopted, and “then

only if the public interest required it”."*®

However, a different view was taken in Re
Findlay."® Lord Scarman held that the
publication of a new policy destroys any
previous expectations as to how a
discretionary power will be exercised and
that an applicant could only legitimately
expect to have his or her case decided
individually and in accordance with
whatever policy the repository of power
saw fit to adopt."” A similar view was held
by Wilcox J in Peninsula Anglican Boys’
School v Ryan.""" His Honour pointed to
the main arguments against requiring a
decision-maker to give an individual a
hearing before applying a new policy to
an individual’'s particular circumstances:

A rule which required [an] imminent
decision to be deferred whilst notice was
given of the policy considerations which
appeared to be relevant would be, at
least, highly inconvenient. Moreover,
policy considerations change from time
to time; sometimes quickly and
frequently. The inconvenience and delay
attendant upon giving notice of each
shift of wind is obvious."

The High Court has only made passing
reference to this question. Atforney-
General v Quin concerned a legitimate
expectation arising out of government
policy but the individual affected sought
the enforcement of his actual expectation
based on the old policy rather than simply
a hearing as to whether the new policy
should be applied to his circumstances.
Mason CJ confirmed there exists a
conflict of authority as to whether a
hearing is required, deferring the matter
to be determined upon a more
appropriate occasion.'”

It is submitted that the approach of Parker
LJ in Khan with respect to the selective
application of a new criteria to an
applicant's circumstances is to be
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preferred to that of Lord Scarman in Re
Findlay. Procedural fairness requires that
an applicant be afforded an opportunity to
be heard as to why the previously
operative policy should not continue to
apply to the circumstances of his or her
case. There seems no logical reason to
allow a public authority to escape the
requirement that it afford an individual a
hearing, prior to the disappointment of an
expectation based on policy, simply
because it is characterised as such. An
integral part of fairmess in governmenial
decision-making is the formulation and
notification of standards to be used in the
exercise of discretion.” I decision-
makers were free to announce such
standards but refuse to apply them upon
closer examination of an individual's
circumstances, without any form of a
hearing being given to the individual
affected, then policy statemenis would be
of little value. Parker LJ in Khan went so
far as to describe such a practice as "bad
and grossly ‘unfair administration.”’® It
must be remembered, however,
provision of a hearing prior to a public
authority’s decision to apply new criteria
to a consideration of an individuals
circumstances, does not prevent the
public authority from ultimately adopting a
new policy. It is for this reason that
Gabrielle Ganz's suggestion that Parker
LJ's approach in Khan threatens to set
government policies in concrete, is
misplaced.” As has been made clear
most recently by the New South Wales
Court of Appeal, the government cannot
be prevented from implementing a
change in policy altogether. To compel a
decision-maker to act in accordance witl
an abrogated policy would run counter to
the principle of legality that requires
repositories of power not fetter the future
exercise of their discretion,"” as well as
the established principle that policies
should not be inflexibly appliedA178

Conclusion
Against this background of tegal principle,

this paper ends on a practical note. To
ensure that these principles are applied

that -

and achieve their intended purpose, there
is obviously a need for government
authorities to provide training sessions to
decision-makers, to provide up to date
agency policy manuals which reflect
developments in the law, and to create a
general awareness in decision-makers of
the fundamental requirements of the
principles of procedural fairness. Given
that the obligation to act fairly is a
question that is central to an enormous
variety of disputes between governmental
authorities and citizens, it is likely that the
precise parameters of the procedural
faimess doctrine will never be mapped
out. Of course the legal representatives of
those seeking to impugn an
administrative decision will perennially
scrutinise administrative action in search
of new grounds to attack a decision on
fhe basis that it was procedurally unfair.”
However, if such an educative regime is
observed, administrative error will tend to
flow at the outer boundaries of previously
articulated principles rather than from a
general lack of understanding of the law.
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threatened": the NZ Bill of Rights Act 1990 s
27: the Fifth and Fourteenth Amendments to
the US Constitution which make provision for
“due process”, the Canadian Charter of Rights
and Freedoms 1982 in which the right most
closely related to that of procedural fairness is
that described in s7 as the *right to life, liberty
and security” of the person and the right not
be deprived thereof except upon observance
of “the principles of fundamental justice”.
See also s5(2)(a) of the Constitution of the

Cheancellor,

W
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Republic of Vanuatu which provides for the
right to a fair hearing in criminal proceedings.
Kioa v West (1985) 159 CLR 550 at 567.

See par 12 of the Explanatory Memorandum
to the 1977 ADJR Bill.

See also McVeigh v Willara Pty Ltd (1984) 6
FCR 587 at 600, Piroglu v Minister for
Immigration and Ethnic Affairs (1980) 4 ALD
323 at 325.

*“It is in the interests of good administration
that [public authorities] should act fairly™: Lord
Fraser in Ng Yuen Shiu [1983] AC 629.

See PP Craig “Legitimate Expectations: A
Conceptual Analysis™ (1992) 108 LQR 79 at

* 84: Resnick. *Due Process and Procedural

Justice® in Due Process (Pennock and
Chapman eds, 1977) at p217 and Aronson &
Dyer, Judicial Review of Administrative Action
(NSW, 10086) at p304.

See PP Craig, Ibid, p 87.

Aronson & Dyer, Judicial Review of
Administrative Action (1996) at p 385.

See PS8 Ayitah Pragmatism and Theory in
Public Law (Hamlyn Lecture, 39th Series,
1987); Davey v Spelthorne BC [1984] AC 262
at 276. ’
Justice P HFinn, “ihe Courts and the
Vulnerable™ in Law and Policy Papers (Paper
no. 5, 1996) at p7 and Sir Anthony Mason,
‘The Importance of Judicial
Administrative Action as a Safeguard of
Individua! Rights® (1994) 1 Aust J of Human
Rights 3.

See de Smith. Woolf & Jowell Judicial Review
of Administrative Action (London, S5th ed.
1995) p402

[1964] AC 40.

{1980) 1770 CLR 1 at 18.

Primarily in the Federal Republic of Germany,
the Netherlands and italy and the European
Court of Justice. See J. Schwarze, European
Adininistrative Law, (London, 1992) p8€9. In
Germany in patticular it is embodied in the
concept of vertrauenschutz, a legal principle
closely resembling that of legitimate
expectation.

[1964] A.C. 40.

See de Smith, Woolf & Jowell Judicial Review
of Administrative Action {1995) p401

it is termed the “universal” theory on the basis
that its proponents regard the application of
natural justice as a matter of statutory
construction which demands a “universal
answer”™ Kioa v West (1985) 159 CLR 550 at
611.

R v Angel, ex p. Van Beelen {1983] 108 LSJS
200 at 222 (Wells J).

Kioa v West (1985) 159 CLR 650 at 584
(Mason J), South Australia v O'Shea (1987)
163 CLR 378 at 386 (Mason CJ). See also
Dawsun J in A.G. (NSW) v Quin (1990) 170
CLR 1 at 57-58 *[T)he right to procedural
fairness is the product of the common law
and not the construction of the statute,

. although a statute may exclude the right if the

Review of-

24
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27

32

33
34
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37

intention to do so appears sufficiently clear.’
See also A F Mason, “The Importance of
Judicial Review of Administrative Actions as a
Safeguard of Individuat Rights”, (1994} 1 Aust
J of Human Rights 3.

The facts and individual judgments of Kioa
have been discussed elsewhere and will not
be detailed heie. Sce for example P. Tate,
*The Coherence of “Legitimate Expectations”
and The Foundations of Natural Justice”
{1988) 14 Mon U.LR 15, M.Paterson,
“Legitimate Expectations and Fairness”, 18
MULR 1992 70; Aronson and Dyer, Judicial
Review of Administrative Action (1996), p399;
Douglas and Jones, Administrative Law,
Commentary and Materials (2nd ed. NSW
1996), p481.

Kioa v West (1985) 159 CLR 550 at 584.

As ahove

This qualification is derived largely from the
judgement of Jacob J in Salemi v MacKellar
(No 2) (1977) 137 CLR 396, identifying those
decisions which are appropriate for judicial
review (as opposed to decisions affecting
large numbers of people or ‘polycentric’
decisions, which are not; see P. Cane An
Introduction to Administrative law (Oxford,
1992) p149-52), by reference to effect of the
decision on the individual.

(1985) 158 CLR 550 at 632.

At 633.

At 619.

{1990) 168 CLR 648 at 653. This statement
was adopted by the majority in Annetts v
McCann {1990) 170 CLR 596 at 598. See
also Minister for Immigration and Ethnic
Affairs v Teoh (1995) 183 CLR 273 at 311 per
McHugh J.

A position very close to that described by
Lord Loreburn L.C. in Board of Education v
Rice [1911] AC 179 at 182, who required
everyone who decides anything” to act fairly

in so doing.
{1985) 150 CLR 550 at 585.
Aronson & Dyer, Judicial Review of

Administrative Action, (1996} p403.

Annets v McCann (1990) 170 CLR 596 at 598
per Mason CJ, Deane and McHugh JJ. This
test has replaced the 1Sth century method of
determining the applicability ot procedural
fairness by reference to the Durayappah test
which arose from the Privy Council's
identification of 3 matters to be considered,
specifically, the nature of the right affected by

the decision, the width of the decision-
maker's power or discretion and the
seriousness of the decision's effects:

Durayapah v Fernando [1967] 2 AC 337 at
349.

The nature of rights and interests have been
discusscd clsewhere, see in particular
Aronson & Dyer, Judicial Review of
Administrative Action, (1996) Ch. 5.

(1985) 159 CLR 550 at 587.
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TRS Allan, Law, Liberty and Justice (Oxford,
1003) p 197.

Save the Showground for Sydney Inc v
Minister for Urban Affairs and Planning (1997)
95 L GERA 33 at 51.

[1969] 2 Ch 149.

[18971)2 QB 175.

European Court of Justice, Joined Cases 42
& 49/589 SNUPAT v High Authority [1961}
ECR 109, 172; E.C.J. Case 112/00 Dirbeck v
Hauptzollamnt Frankfurt am Main-Flughafen
{1981) ECR 1085, 1120.

Advocate-General Trabucchi, Case 5/75
Deuka v Einfuhr und Vorrarisslelle fir
Getreide und Futtermittel [1975] ECR 759 at
777.

Judicial Review of Administrative Action
(1995) p417. See also J. Raz, The Authority
of Law (1978) Ch 11.

See also Professor Craig, "Substantive
Legitimate Expectations in. Domestic and
Community Law" (1996) 55(2) CLJ 288 at
299.

ECJ Joined Cases 42 & 49/59, SNUPAT v
High Authority [1961] ECR 109 at 172. See
also E.W. Fuss, “Der Schutz des Vertrauens
auf  Rechtskontinuitat  im deutschen
Verfassungsrecht und européischen
Gemeinschaftsrecht” in Festschrift fir Hans
Kutscher, p201 (203) in J.Schwarze,
European Administrative Law, (Sweet &
Maxwell, London, 1992) p948. See generally
J. Schwarze at p.946.

Galligan, Discretionary Powers (1986) p 164.
Dicey, An Introduction to the Study of The
Law of the Constitution (10th ed. 1959). The
vast scope of the rule of law has yet to be
fully determined. It is unlikely that it ever will
be. This analysis is not new nor is it intended
to propound the theory that the rule of law is
the bedrock of judicial review. For such an
approach see Justice Toohey, “A Government
of Laws, and Not of Men?" (1993) 4 PLR 158
at 159-163, Wade and Forsyth, Administrative
Law (7th ed. Oxford, 1894) pp24-28, 34-41,
379. It is however, useful in explaining the
courts' preparedness to protect legitimate
expectations.

A Theory of Justice (1972) p235.

See J.Rawls, A Theory of Justice (1972)
p235-243; TRS Allan, “Legislative Supremacy
and the Rule of Law.” (1985) 44(1) CLJ 111
at 118; and Black-Clawson Ltd v Papierwerke
AG [1975] AC 591, 613G per Lord Diplock.
The Road to Serfdom (L.ondon, 1944), p54.
Tho Authority of Law (Oxford, 1979) Ch 11.
de Smith regards the basis of the common

law doctrine of legitimate expectation as legal’

certainty: “That aspect of the rule of law that
requires legal certainty and predictability is

‘practically applied through the emerging

requirement that ‘“legitimate expectations”
should be fulfilled in  appropriate
circumstances.” Judicial Review of
Administrative Action, (1995), p 417. This
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64

65

view is shared by Professor Craig, see
Administrative Law (3rd ed, 1994), p 670;
“Substantive Legitimate Expectations in
Domestic and Community Law.” (1996) 55(2)
CLJ 289 at 298ff; and P.Cane An Introduction
to Administrative Law (2nd ed. Oxford, 1992).
(1977) 137 CLR 396. In that case Barwick CJ
considered that the concept “probably adds
little, if anything to the concept of a right” (at
404). His viows were not shared by the rest of
the Court and were rejected in Heatley v
Tasmanian Racing & Gaming Commission
(1977) 137 CLR 487 and later in FA/
Insurances v Winneke (1902) 151 CLR 342.
See in particular Barwick CJ in Salemi who
said with respect to legitimate expectation “I
am bound to say | appreciate its literary
quality better than | perceive its precise
meaning and the perimeter of its application.”
(at 404).

Mcinnes v Onslow-Fane [1978] 1 WLR 1520;
O’Reily v Macman [1983] 2 AC 237; R v
Liverpool Corporation, ex p Liverpool Taxi
Fleet Operator’s Assaciation [1972] 2 QB 299,
R v Barnsley Metropolitan Borough Counci,
ex p Hook [1976] 1 WLR 1052.

In particular, early decisions avoided
distinguishing the concept from that of
protectable interests - see for example R v
Liverpool Corporation, ex p. Liverpool Taxi
Fleet Operators’ Association {1872] 2 QB 299.
Heatley v Tasmanian Racing & Gaming
Commission (1977) 137 CLR 487.

Mcinnes v Onslow-Fane [1978] 1 WLR 1520;
O'Reilly v Mackman [1983] 2 AC 237; Re
Findlay [1985] AC 318; AG Hong Kong v Ng
Yuen Shiu [1983] 2 AC 629.°

Or it must have a reasonable basis, see Save
the Showground for Sydney Inc v Minister for
Urban Affairs and Planning (1997) 95 LGERA
33 at 37 per Gleeson CJ and.per Beazley JA
at 46. )

See Toohey J in Minister for Immigration and
Ethnic Affairs v Teoh (1995) 183 CLR 273,
“...legitimate expectation ... does not depend
upon the knowledge and state of mind of the
individual concerned.” (at 301).

FAIl Insurances v Winneke (1982) 151 CLR
342, Council of Civil Service Unions v Minister
for Civil Service [1985] AC 374.

AG (NSW) v Quin (1990) 170 CLR 1 at 22,
Haoucher v Minister for Immigration and
Ethnic Affairs (1990) 169 CLR 648 at 652,
Save the Showground for Sydney Inc v
Minister for Urban Affairs and Planning (1997)
95 LGERA 33 at 37 per Gleeson CJ.

Finn and Smith, “The Citizen, the Government
and ‘Reasonable Expectations™ (1992) 66
ALJ 139.

See for example Attorney-General (Hong
Kong) v Ng Yuen Shiu [1983] AC 629, R v
Secretary of State for the Home Department,
ex p. Khan [1985] 1 All ER 40; Century
Metals and Mining NL v Yeomans (1989) 100
ALR 383; Consolidated Press Holding Ltd v
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Commissioner of Taxation (1995) 57 FCR
348; Annets v McCann (1890) 170 CLR 596;
Cox v O’Donnel (1996) 106 ALR 145. This is
primarily because the decision-maker is left
free to determine the substantive outcome of
the decision-making process, once the
procedure expected has been observed.
(1995) 183 CLR 273 ..

AG Hong Kong v Ng Yuen Shiu [1983] 2 AC
620; R v Liverpool Corporation, ex p.
Liverpool Taxi Fleet Operators Association
[1872] 2 QB 299; Cole v Cunningham (1983)
49 ALR 123, GTE (Aust) Pty Ltd v Brown
(1986G) 14 FCR 309 at 332; Ldelsten v Wilcox
(1988) 83 ALR 99; Century Metals & Mining
NL v Yeomans (1988) 100 ALR 383; Minister
for Local Government and Ethnic Affairs v
Kurtovic (1990) 92 ALR 93 at 125-127, Burns
v Tafe Commission of New South Wales
(unreported, NSW Sup Ct, Spender AJ, 15
November 1994); Cox v O’'Donnel (1992) 106
ALR 145; R v Commissioner of Police, ex p.
Ramsay [1993] 2 Qd R 171; Consolidated
Press Holding Ltd and Others v Commissioner
of Taxation (1995) 57 FCR 348. Minister for
Aboriginal and Torres Strait Islander Affairs v
Douglas (unreported, Fed Ct (Full Court),
Black CJ, Burchett and Keifel, 28 May 1996).
Ro Warden KM Boothman SM, ex p. Peko
Exploration (WA Sup Ct, Malcolm CJ,
Kennedy and Ipp JJ unreported, 14 November
1997).

A policy will be operative where the relevant
public authority purports to act in compliance
with its provisions (discussed further below).
For example, publication of a document
setting out a council's policy on consulting
with voluntary organisations on certain issues
may give rise to a legitimate expectation of
consultation, see R v London Borough of
Islington, ex p East (unreported QBD 5 May
1995). See also R v Secretary of State for the
Home Department, ex p. Asif Mahmood Khan
[1985] 1 Ali ER 40; R v Secretary of State for
Transport, ex p Richmond London Borough
Council [1994] 1 WLR 74 at 92 per Laws J;
Haoucher v Minister for Immigration and
Ethnic Affairs (1990) 169 CLR 648. AG
(NSW) v Quin (1990) 170 CLR 1, Minister for
Immigration, Local Government and Ethnic
Affairs v Kurtovic (1990) 91 ALR 83;. R v
Ministry of Agriculture Fisheries and Food ex
p Hamble (Offshore) Fisheries Ltd [1995] 2 All
ER 714; Re Findlay [1985] 1 AC 318; Hughes
v Department of Health and Social Security
[1985] 1 AC 776; Whim Creek Consolidated
NL v Colgan and Ancther (1991) 103 ALR
204. :
Breen v Amalgamated Engineering Union
[1971] 2 QB 175, Councli of Civll Service

. Unions v Minister for Civil Service [1985] 1 AC

374; R v British Coal Corporation, ex p Vardy
[1993] 1.C.R. 720; Hamilton v Minister for
Immigration, Local Government and Ethnic

71

72
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75

Affairs (1993) 48 FCR 20; R v Secretary of
State for the Home Department, ex p.
Ruddock [1987] 1 WLR 1482; AG (NSW) v
Quin (1890) 170 CLR 1; Haoucher v Minister
for Immigration and Ethnic Affairs (1890) 169
CLR 648; General Newspapers Pty Ltd v
Telstra Corporation (1993) 117 ALR 628,
Australian Workers Union v Minister for
Natural Resources (1992) 26 ALD 458 per
Priestly JA.

Minister for Immigration and Ethnic Affairs v
Teoh (1995) 183 CLR 273 and see also the
application of the Teoh principle by Sackville
J in Kwong Leung Lam v Minister for
Immigration & Multicultural Affairs (unreported,
Federal Court of Australia 4 March 1998).

See the Joint Statement by the former
Minister for Foreign Affairs Gareth Evans, and
Attorney General, Michael Lavarch, 10 May
1985. :

See Allars, “One Small Step for Legal
Doctrine, One Giant Leap Towards Integrity in
Government” (1895) 17 Syd Law Rev 204,
Aronson & Dyer, Judicial Review of
Administrative Action, (1996), p423. The AAT
has held that the statement has had its
desired effectt Re PW Adams Pty Ltd and
Australian Fisheries Management Authority
(No 2) (unreported, BJ McMahon, Deputy
President, 23 August 1995). In Lam v Minister
for Immigration & Multicultural  Affairs
(unreported, 4 March 1998) Sackville J
applied the High Court's Teoh decision but did
not consider the effect of the Joint Statement.
The Bill passed the House of Representatives
on 25 June 1997 and is awaiting
consideration in the Senate. Equivalent
legislation came into force in South Australia
in the form of the Administrative Decisions
(Effect of International Instruments) Act
(1995) SA on 30 November 1995.

Various commentators are in favour of the
effect of the decision, in particular Allars,
“One Small Step for Legal Doctrine, One
Giant Leap Towards Integrity in Government
(1995) 17 Syd Law Rev 204; Walker and
Mathew “Minister for Immigration v Ah Hin
Teoh" (1995) 20 MULR 236; For an opposing
view see McMillan, ‘Tech, and Invalidity in
Administrative Law.” (1995) AIAL Forum No
5 pi0 and M. Taggart in "Legitimate
Expectation and Treaties in the High Court of
Australia.” (1996) 112 LQR 50.

See for example R v Murphy; ex p. Clift [1980]
QdR 1.

(1990) 170 CLR 596 at 607.

(1990) 169 CLR 648 at 653.

(1990) 169 CLR 648 at 672; Emphasis added.
(1990) 170 CLR 1 at 39.

See Justice PD Finn, “Controlling the Exercise
of Power" (1996) 7 PLR 86 at 93.

M Allars, "A General Tribunal Procedure
Statute for New South Wales" (1993) 4 PLR
19 at pp21-22.

[1949]) 1 All ER 109.
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See also Minister for Immigration and Ethnic
Affairs v Pochi (1980) 31 ALR 666 per Deane
J at 686-689.

See Mason J in Kioa (1990) 159 CLR 550 at
586 and Brennan J at 615 and 626 where
their Honours considered that the Minister
was entitled to exercise the power to deport
without notice to the individual affected where
to do so would frustrate the proper exercise of
the statutory power. Haoucher v Minister for
Immigration and Ethnic Affairs (1990) 169
CLR 648 at 653 (Deane J), Johns v Australian
Securities Commission (1993) 178 CLR 408 at
472 (McHugh J); El-Sayed v Minister for
Immigration, Local Government and Ethnic
Affairs (1991) 22 ALD 767 at 770 (Davies J);
G.Johnson, “Natural Justice and Legitimate
Expectation in Australia” (1985) FLR 39 at 71.
Aronson & Dyer, Judicial Review of
Administrative  Action (1996), p407. By
contrast see Tucker LJ in Russel v Duke of
Norfolk [1948] 1 All ER 109 at 118 who
considered that there is an irreducible
minimum required by the principles of natural
justice,  specifically "that the person
concerned . should have a reasonable
opportunity of presenting his case."

See M Paterson, “Legitimate Expectations
and Fairness” (1992) 18 MULR 70 at 80.
Mobil Oil Australia Pty Ltd v FCT (1963) 113
CLR 475 at 504 (Kitto J).

Kioa v West (1985) 159 CLR 550 at 627 per
Brennan J.

Discussed above. See also de Smith, Judicial
Review of Administrative Action (1995) p 431.
(1984) 156 CLR 296 at 326 (citations
omitted).

Judicial Review of Administrative Action

(1996) p515. )
Salemi v MacKellar (No 2) (1977) 137 CLR
396 at 452 per Jacobs J; Bread

Manufacturers of NSW v Evans (1981) 180
CLR 404 at 416-7 per Gibbs J; Kioa v West
(1985) 159 CLR 550 per Mason J at 584;
Save the Showground for Sydney Inc v
Minister for Urban Affairs & Planning (1997)
95 LGERA 33 at 51 per Beazley JA.

See for example s1246 Social Security Act
1991 (Cth).

(1997) 145 ALR 621,

At 624. )
At 626. Soction 476 of the Migration Act
provides for review of the Refugee Review
Tribunal's decisions by the Federal Court and
sets outs grounds upon which an application
for judicial review may be made. Section 4856
provides that other laws, including s39B of
the Judiciary Act 1903 (Cth) and the ADJR
Act do not apply in relation to judicially
reviewable decisions made under the Act.
(1997) 145 ALR 621 at 633-634. His Honour
agreed with Davies J that the new provisions
replaced the common law principles of natural
justice with- statutory rules, and that to
prohibit review for a breach of those rules
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would be to "throw out the new statutory baby
together with the now unnecessary common
law bathwater" (at 639).

(1997) 145 ALR 621 at 634.

See also the provisions governing the right of
the Minister to cancel a visa under s116(1).
Section 119 and 120 of the Act requires the
holder of the visa be notified that there appear
to be grounds for canceling the visa and the
information upon which those grounds are
based. The holder of the visa is entitled to
show that those grounds do not exist and that
there is a reason why the visa should not be
cancelled. Section 121 requires the holder of
a visa be given a reasonable period within
which to respond.

See M Allars, "A General Tribunal Procedure
Statute for New South Wales" (1993) 4 PLR
19 and G.A. Flick Natural Justice (1984), p23.
Keith, A Code of Procedure for Administrative
Tribunals (1974). Some federal jurisdictions in
the United States have enacted an
Administrative ~ Procedure  Act  which
prescribes minimum procedural standards.
See the Statutory Powers Procedure Act 1980
of Ontario and the commentary thereon in M
Allars, "A General Tribunal Procedure Statute
for New South Wales" (1993) 4 PLR 19. As
Allars points out, this may be because the
Canadian Charter although indirectly, seems
to facilitate the protection of rights through the
requirement that the ‘“principles  of
fundamental justice" be observed.

Cf Farmer, "A Model Code of Procedure for
Administrative  Tribunals - An lilusory
Concept"(1970) 4 NZ Univ L Rev 105 at 110.
(1997) 149 ALR 519.

See sections 119-121, discussed above at fn
95 In this sense the legislation again
substituted the common law with respect to
the power to cancel a visa.

Secretary of State for the Home Department v
Thirukumar [1989] Imm AR 402 at 414 per
Bingham LJ.

Aronson & Dyer, Judicial Review of
Administrative Action, (1996)p 511.
Administrative Law (3rd ed, 1994) p296.
(1976) 424 US 319.

At 334-335. The Court seemed to draw upon
an approach to judicial balancing in order to
determine the appropriate level of procedural
protection required that has been advocated
by those who support a "law and economics"
approach to judicial review, see for example
Posner Economic Analysis of Law (2nd ed,
1972). p430.

KC Davis & RJ Pierce, Administrative Law
Treatise (3rd ed 1994) vol lI, p50-51. See also
Marshaw, Due Process in the Administrative
State (1985) who considered the law and
economics approach as possessed of "an
enormous appetite for data that is disputable,
unknown, and, sometimes, unknowable" at
115. )
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See John McMillan, "Teoh, and Invalidity in
Administrative Law", AIAL Forum No. 5
(1995) at p10 and M. Taggart in "Legitimate
Expectation and Treaties in the High Court of
Australia.” (1996) 112 LQR 50 at 52.

See for example New South Wales v Canellis
(1994) 181 CLR 309 at 331 (per Mason CJ)
and Cornall v AB. (1995) 1 VR 372
(Ormiston, Coldrey and O'Bryan JJ) at 400.
Kioa v West (1985) 159 CLR 550 at 586
(Mason J) at 626 (Brennan J) and 633 (Deane
J), Edelsten v Federal Commissioner of
Taxation (1989) 85 ALR 226 at 233; Li v
Minister for Immigratoin, Local Government
and Ethnic Affairs (1991) 33 FCR 568 (Hill J).
It is a largely academic question as to
whether this means that the duty to act fairly
is displaced, or whether it can be regarded as
existing without any practical content.

White v Redfern (1879) 5 QBD 15.

[1899] 2 QB 301.

That is, until the happening of the event.

6th ed. (1988) at p535.

Circumstances broadly commensurate with
thase postulated were considered by a Full
Court of the Federal Court in Bristol Myers
Squibb Australia Pty Ltd v Minister for Health
& Family Services (Wilcox, O'Loughlin and
Lindgren JJ unreported, 8 September 1997).
The Court was not required to consider the
futility question as on the facts, as it found
that there had been no breach of natural
justice.

Lek v Minister for Immigration, Local
Government & Ethnic Affairs (1993) 43 FCR
100 at 136 (Wilcox J).

Swan Portiand Cement Ltd v Minister for
Science, Customs and Small Business (1989)
88 ALR 196 at 209 (Wilcox J).

Casarotto v Australian Postal Commission
(1989) 86 ALR 399 at 401; BTR PLC v
Westinghouse Brake & Signal Co (Australia)
Ltd (1992) 106 ALR 35 at 41-42 per Lockhart
and Hill JJ. Zhang Jia Qing v Minister for
Immigration & Multicultural Affairs (1997) 149
ALR 5619 at 531, Hyundai Automotive
Distributors v Australian Customs Service
(unreported, Federal Court of Australia, Hill,
Sackville and Madgwick JJ, 1 April 1998)
As was the case in BTR PLC v Westinghouse

Brake & Signal Co (Australia) Ltd (1992) 106
ALR 35. ’

111 D.L.R. (4th) 1.

111 D.L.R. (4th) 1 at 18. See also Lek v
Minister for Immigration, Local Government &
Ethnic Affairs (1993) 43 FCR 100 at 136
(Wilcox J). o

[1970] Ch 345 at 402.

(1989) 100 ALR 383. :

See also Perder Investments Pty Ltd v Elmer
(1991) 31 FCR 201 (Full Court) and Reid &
Ors v Vocational Registration Appeal
Committee & Anor (1997) 73 FCR 43 at 63.
de Smith, Judicial Review of Administrative
Action (1996) p500-501.
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John v Rees [1970] Ch 345 at 402.

111 D.L.R. (4th) 1 at 18.

[1990] IRLR 344 at 352.

[1991] Public Law 64 at 72-73.

See for example Kioa v West (1985) 159 CLR
650 at 803 (Wilson J) and 633 (Deane J);
Colpitts v Australian Telecommunications
Commission 70 ALR 554 at 573 (Burchett J);
Johns v Release on Licence Board (1987) 9
NSWLR 268 at 283 (Kirby P, Hope and
Priestley JJA).

See $13 of the ADJR Act. Section 28(1) of the
Administrative Appeals Tribunal Act 1975
(Cth) makes similar provision.

Public Service Board v Osmond (1985-1986)
159 CLR 656 at 663 per Gibbs CJ.

See Public Servicoe Board of New South
Wales v Osmond (1986) 1569 CLR 656 In
which the High Court held that no general rule
of common law or principle of natural justice
requires reasons to be given for
administrative decisions, even where a
decision is made in the exercise of a statutory
discretion and is liable to adversely affect the
interests or defeat the legitimate or
reasonable expectations of the person
affected.

Public Service Board of New South Wales v
Osmond (1986) 159 CLR 656 at 675.

R v Higher Eductation Funding Council; ex p
Institute of Dental Surgery [1994] 1 WLR 242
at 256-267 (Sedley J and Mann LJ) (DC).

See discussion on this topic in de Smith
Judicial Review of Administrative Action
(1985) p, 459.

ADJR Act s13(8).

See Kirby P In Osmond v Public Service
Board [1984] 3 NSWLR 447 at 467.

See R.Baldwin and J.Houghton “Circular
Arguments: The Status and Legitimacy of
Administrative Rules”, [1986] PL 239; G.Ganz
Quasi Legislation {1986).

See McHugh J in Haoucher v Minister for
Immigration and Ethnic Affairs (1980) 169
CLR 648 at 679, who held the ministerial
policy “was a representation by the Minister
as to the way in which he would exercise his
discretion.”

(1990) 169 CLR 648.

(1990) 91 ALR 93. Gummow J was the only
member of the Court to consider the
relationship between legitimate expcctations
and government policy.

(1990) 169 CLR 648 at 655.

Conversely a policy will be abrogated where
some or all of its provisions have been
impliedly repealed by a later statement of
policy by the same executive. body, or
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