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THE AUSTRALIAN JANUS: THE FACE OF THE
REFUGEE CONVENTION OR THE UNACCEPTABLE FACE
OF THE MIGRATION ACT"

Robert Lindsay*

The anment Itallan God Janus who was,
after all, the guardlan of doors and gates,
seems a suitable symbol for Australia’s
mlgratlon pohcy towards  refugee
aspirants. Janus is usually -represented
with faces on the front and back of his
head.. The Australian Janus shows a
smiling face, embodied in the Refugee
Convention (the 1951 UN Convention
Relating to the Status of Refugees), to the
international, community  whilst  the
frownlng face at the back of his head,
presents a refugee claimant wrth a series
of formidable Ieglslatlve obstacles under
the Migration Act 1958 if he or she is to
win the sanctuary of a protectlon vrsa

The “Albatross” case exemplifies the
conflict between our national and
international - - posture, but - whatever

deficiencies -there are in . our domestic
Ieglslatlve policy | think we should be
conscious. of the progress made in the last
couple of decades in the,fleld of. “human
rights” law and the potential.this: progress
has for the ‘future of our domestic law.
Human rlghts law seems to me to be a re-
emergence, of a natural law philosophy. |
wish to-explore the influence of natural law
upon municipal legislation; to discuss how
judges ‘have sometimes used natural law
to negate the effect of domestic Ieglslatlon
that adversely affects human rights and
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how this use of natural law may be
enjoymg an Enghsh renaissance; and then
to  examine  briefly the Refugee
Convention ‘and .itsinteraction with the
Migration Act provisions as demonstrated
in the “Albatross” case before concluding
with some comments on judicial review.

The effect of lnternatlonal treaties upon
Australlan common law

The mﬂux of refugees, to Australia in
recent-years has brought:about a renewed
interest 'in setting.the boundaries - for. the
role .of international law: shaped by-treaty
and .. -convention - in -.defining: - the
development of:. the :common - law of
Australia.  In-Minister - for --immigration;
Local Government and Ethnic Affairs v
Teoh Mason CJ and Deane J said:

Apart from influencing the construction
of a statute or: subordinate legislation, .
an intemational conventron may play a
part’in the development by the courts of
the-common- law: The provisions of an
‘international . convention “to ' which
Australia is a party, especially one which
declares universal fundamental rights,
may be used by the courts as a
legitimate guide " in developlng the
common law. 3 :

In so saying, there was a definitive
statement advancing ‘Australian law from
the position that treaties might act as.an
aid to construction of statutory law,
recognised in Lim's case.? Yet Their
Honours' recognition that international law
would shape: and develop- the : common
law seems a subdued echo of Blackstone,
the  English  conservative 18th century
judge who declared:
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...... the law of nations (wherever any
question arises which is properly the
subject  of its jurisdiction) is here
adopted in its full extent by the common

. law, and is held to be. part of the law of
the land: ‘And those Acts of Parliament
which have from time to time been.made, -
to enforce this universal law, or to
facilitate the execution of its decisions
are not to. be considered as introductive

. of .any: new. .rule- but merely .as
declaratory of the old fund ]
constitutions of the kingdom, without
which it must” cease to be part of the S

- —'crvrlrsed world : o

Yet modest though the advance taken by
the. - ‘High» Court >may' . have. ‘been, ' the
influence. . of - international - treaties and
conventions .in: shaping municipal law has
been marked. In Teoh’s case, the Court
found that the delegate's power to deport
required him to giveconsideration: to-the
United Nations Convention on the Rights
of the. Child. The: Mabo:(No. 2)-decision

invoked: - - international .. :conventions
governrng -the - rights =~ of: . indigenous
persons’ . and : the: Dietrich - decision®

compelling “States-to fund representation

of indigent persons facingserious charges
bears:'the impress .of: Afticle 14 ‘of the’

International -~ Covenant on .. Civil - and
Political Rights to which Australia is--a
party.

When the sources of international Iaw are
explored, one sees. there are rndeed quite
strong: historical- precedents in.natural law
for judges to-protect the: mdrvrdual agarnst
the power of the State ;

The impact. of natural Jaw upon
international law TR
The ‘basis of international Jaw is in part
natural:law. ‘Aristotle; speaking of-natural
law, observed that the laws: of nature are
immutable “and have the same validity
everywhere “as fire burns both here and in
Persia”. ‘Natural law was -contrasted with
human justice which is variable from-place
to place and . ‘like :corn-- and wine
measures, larger in wholesale and smaller
in retail markets”. Cicero in defending

Milo, characterised natural law as “the law
which was never written and which we
were never taught, which we never
learned by reading, :but which was drawn
from nature herself and i in whlch we_have

never-been’ rnstructed but for which ‘we

were ‘made, ‘which was never created by
man's institutions, but which is inborn in

us.

Thomas Aquinas saw it as that part of
eternal law which man can apprehend
with. his unaided reason, but which,
because it ﬂows from Gods reason and
not from that of man, can nerther be
created nor changed by man whether by
reason or by will. . Specific pnncrples were
formulated by Seneca and set out in the
Roman Taw. So it is that a man must be
heard before he is condemned and that a
person should not. be Jjudge in hrs or. her
cause.

The medreval idea that the whole civilised
world ought to obey common laws was
drspelled in the 17th  century with the
emergence of thé new nation states,
Speaking in 1951 Lord Radcliffe explalned
this development:

When m trme the ‘medieval sense of
commumty gave way bgfore the rise of
“ riational states and: :Europe became a
-quarrelsome family of sovereign powers,
international law. had, as it were, to be..
mvented in order to provrde some
structure Upon which to  build their
relations with each other, and the law of
nature.is-one.of the founding fathers of
. mternatlonal law. 1t.is. not spoken. of
_now this_ country, as one of the
“elemeénts of our‘own Iegal ‘system. That
“"is because mén are broken in to’ fooking
to. patliament ‘as the ‘sole source of new
.- or altered law and we: take our existing
law from a complrcated network of past
statutes, precedents and decrded'_
cases. e

The emergence of the nation states saw
the introduction of some of these natural
law prrncrples into"the constitutions of the
revolutlonary states of North America and
France. Thomas Jefferson in the
Declaration” of Independence 1776 said
that "men are endowed by their creator
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with certain unalienable rights, that among
these are- life, liberty and the pursuit of
happmess

Eleven years later, the - American
Constitution came to be framed in the
same spirit. Through the work of
Rousseau and Paine (who was a friend of
Jefferson), the members of. the French
National Assembly in 1789 adopted a
“Declaration of the Rights of Men and of
Citizens®. - Although.- its' authorship is
uncertain, it is generally attributed to
Thomas Paine. It includes such prrncuples
as these: ‘no man should be accused,
arrested or held.in confinement except in
cases’ ' determined by  the" -law- and
according’ to ‘the form which it has
prescribed”; that ‘no man ought to be
molested on account. of his opinions.....”;
that. “the unrestrlcted communrcaﬂon of
thoughts and opinions berng one of the
most precious nghts of man, every crtrzen
may speak and ‘write freely provided that
he is responsible for the abuse. of this
llberty ih cases. determined .by. the. Iaw”
and. that “men are born and will always
»contlnue free and equal in respect of thelr
rights”.”

The historical role of -natural. law in
Australian-and English jurisprudence

Many of the new Commonwealth
constitutions contain. chapters. on human
rrghts The Australlan Con: ,tutlon bemg
rather older than most does not. As Mr
Gageler poxnts out the framers of the
Adistralian Constltutlon drew upon a
traditon of British = and ~ Colonial
constitutional  development with which
they were “well familiar. The Constttutton
was. not framed in_a time of social . unrest
and not drafted agalnst a background of a
popular view of oppresswe government
such ds ‘was the case in France, the
United States,® and at least to some
degree, in those British colonies WhICh
took the road to mdependence after World
War Il

The inevitable consequence for Australia
and English judicial systems in farhng to
declare  expansive human " rights
provisions such as. those France,
Germany, Canada. and the Unrted .».States
has beenthat these systems ha anot
enjoyed the liberating and moderatrng
influence that natural = law = principles
enshnned in a constitution may .- provide,
The recognttton of. international law as a
Iegmmate guide to the development of the
common law opens the door to a small
degree to the liberating influence. but not
enough to allow the citadel of narrowly
confined statutory law. to be taken.

But there was a time when natural law
was claimed as.a hlgher law. The English
Law Lord, Lord Radcliffe, speaking in
1960, explained how there was a: time
when natural law, vague and misty though
its outiines now seem, was thought of as
an appropriate set of references for the

lawyer:

To the medreval doctor the Iaw of nature
" was by’ no means a’set of prmcrples
inscribed ‘in*air. ‘He’ had - his- sources;
“identifiable ones, against which-he could
- - set-thesmunicipal: law: he- challenged,
; , as.the law of God. recorded in
N Holy Wit and a source of reference for
" argument in our law courts certainly until
' thé*18th century. There was the Digest,
the: Civil -Code -of the:Roman Empire,
whose accumulated. wisdom and. width
of reference spoke virtually for jus
gentlum itself. The lawyer of today has
no comparable worklng tools "and so
Iacks ‘a’ ‘standard " of reference of
sufficient authonty There are those who
hope to find stich a standard in"a ‘wider
appreciation of comparative law' or,
again, in a lively adherence to  the
12 year“old :Univéfsal “Deélaration  of
Human - Rights.of the Unlted Nations
General Assembly

Lord. Radcllffe then quotes the elghteenth
century Blackstone s view of a hlgher law:

’ This Law of Nature bein_g co-eval with
‘mankind and dictated by God himself, is
of ‘course superior in ‘obligation to any
other::It-is. binding :all over the globe, in
all countries and at all times; no human
laws are of any validity, if contrary to
this; and such of them as are valid
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- derive all their. force and. all their
authority medlately or intermediately
from the original.’

The _Americans, more * deferential to
common law principles in general and
Blackstone in partlcular have squared the
circle by a!rgnlng international  and
municipal law by the device of making
international conventions to which they
subscribe self executlng and so blndlng
upon thelr mumcrpal courts EE :

But - the doctrme ~of  parliamentary
sovereignty mculcated S0 effectlvely by
Professor Dicey “in  the last "century
continues to dominate English law, and to
only a slightly lesser - extent, the
constitutionally - endowed- - Australian
judicial ‘landscape. The problem is of
course that the doctrine of parliamentary
soverelgnty ceases- to be “satisfactory
when parhament does not " adequately
protect the citizens' rights. The absence of
an all-pervasive equity, which can mitigate
the rigour of parllamentary law, is an age-
old problem It confronted. Thomas More,

Chancellor. of England under Henry VIIi,

brought to trial-and execution because he
would not accept the King's-new’ claim to'
headshlp of the church The “Kin :s;clalm
was passed |nto Iaw ; M" re, said.
the King’s servant, but-God'’s. ﬁrst;. His trial
records:-More putting the ‘question- to his
informer, Robert RICh ‘

A erI put you thls case. Suppose the
parhament should make a law that Gody
should not be God would you then,
Masterv Rich, say ' that Ged were not
God'7

It is the :question that has echoed down
the ages. More’s penetrating question did
not save him from ‘conviction and
execution. Lord Radcliffe rather thought
that  Lord Mansfield, when - shaping
mercantile iaw in ‘the late 18th century,
was the one who missed the opportunity
to “introduce an over-archlng equrty to
protect. the citizen against oppressive
statutory -law. But the: influence ~of the
international community may yet supply

the omission of Lord Mansfield to evolve a
*higher law” common law doctrine.

Modern trends in United Kingdom:
limitations - to parliamentary
sovereignty :

In 1956  Lord Devlin stated that the
common law did not-have the strength to
hold in.check the Executive: . .

The:common law has now, | think, no.
longer the strength. .to provide any
satisfactory solution to the problem of
'keepmg the ' Executive. with “all ‘the -
powers which -under modérn conditions
. are needed: for:the. efficient -conduct .of ...
. the realm, under proper control. The
responsnblllt¥ for that now rests with
parllament

But parhament is no longer safeguardlng
the rights of the individual. The remedy of
judlmal review may itself be thwarted by
leglslatnve pollcy negatmg lts role.

There is in some Engllsh judicial quarters,
an atavrstlc desure to return to Sir’ Edward
Coke's approach in Dr Bonham s case,’
Lord Coke said:

When an Act of Parliament is against

“common right:and-reassn, or ‘repugnant,
=orzimpossible: i ta:xbe «:performed;.:the:

common law will control it; and adjudge
such act to be v0|d

A current Engllsh ngh Court Judge Sir
John LaWs has suggested that it is the
Constltutlon not parhament which is
soverergn and that Judges are custodlans
of the Constltutlon

The supremacy "of‘ community law
enshnned in the European Communities
Act 1972 can lead to the dlsappllcatlon of
domestic statutes Some’ community law
principles are designed to guarantee
human rlghts against abuse by executive
power. In partlcular the ' European
Convention on Human Rights is part of
the fabric of European community law and
has been held to be an aid to construction
in the same way as international
convention has been used in Australia.
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Whilst the ‘European Convention has not
gone so. far as to be introduced into: UK
legislation, a bill called the Human Rights
Bill-was introduced into the: House of
Lords in 1995 and was passed:in a
watered down form. It. -is: :.thought,
however, that.it is unlikely to be taken up
in the Commons and so will-not become
law, The: - previous.- Conservative
government at least feared a weakening
of.-parliamentary sovereignty by . giving
direct  control - over civil rights to the
judges. - :

In the:face of the legislative reluctance to
safeguard human rights, . some - judges
such as Lord Woolf, (now the Master of
the Rolls), sees an enhanced role for the
common law. He said, in the  Mann
Lecture: '

-t is one of the strengths of:.the common
law that it enables the courts fo vary the
extent of their intervention to reflect
curfent needs and by this means it helps
to maintain the delicate’ balance of a
democratic socnety

Lord ‘Woolf - went on- to argue that
parliament could not abolish. -judicial
review:; e

..... If parliament - did. the . unthinkable,
then | would say that the courts would
also be required to act in a manner
‘which * should “be - without précedent. = -
. Some judges might:choose to do' so by
© saying. that. .it. ‘was . an:.irrebuttable
presumptlon that parhament €0 I;t.-never
intend .such a result. | myself wolild
‘consider there were advantages in
makmg it clear that ultlmately there are
even: ' limits “ én- tne “supremacy - of-
parliament -~ which < it is “the’ courts'
. inalignable responsnblllty to |dent|fy and
uphold They are limits “of “the” most
modest dimensions which | belleve any
democrat would ‘accept.... -

Sir John Laws took up this theme when he
said: o

The true distinction between judicial and
elected power cannot be arrived at by a
merely factual account of what the
judges do or what governments or
parliament....do. The settlement is

dynamic because, as our long history
shows, it can change.................. As a
matter of fundamental principle, il is my
opinion that the survival and flowering of
a democracy.........requires that those
who exercise democratic, political power
- must have limits. set to. what. they may
do: limits which,they’_re not allowed to
'overstep ...... the =~ doctrine of
parliamentary sovereignty cannot be
= 'vouched by parliamentary legislation; a
hrgher order law confers it and must limit
i A C e

Another‘ English. . ngh Court» ;Judge Mr
Justrce Sedley, ha's openly.acclaimed "a
new culture of ledlCla| ass'ertlveness to
compensate for and in. places repair the
dysfunction of the democratlc process

So in England there is a mood'amongst
some.  judges to reach back to a
Bl‘acks;tonian role for the common law.

The Australian experience

The issue of challenge to legislative
capacity was taken up by Justice Toohey
of the High Court in a 1992 address.™
After . describing . processes that might
occur if. it :were - presumed that the
Australian- people did not intend grants of
power to the Commonwealth Parliament
under the Constltutron to extend to
invasion. of fundamental common law
liberties, His Honour said:

If such an approach to ~constitutional
adjudication were adopted, the courts
:would over time articulate the content of
the limits on. power .arising ., from
fundamenta! common law hbertles and it
‘would then ‘be. "a' ‘matter’ forthe
-Australian” people Wheéthef they wnsh to
*+i+.-amend their ‘constitution:to modify:those -
limits;.In that sense, .an lmplled “Bill .of

: nghts" mlght bec

HIS Honour pomted out that "Parllaments
are’i orea3|ngly seen to be the de facto
agents or facnlltators of Executive power,
rather than bulwarks agalnst it."

His Honour explained how the Australian
and English constitutionalists had been
more . sanguine than their American
counterparts about the extent to which
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parliamentary sovereignty might
jeopardise individual freedom. " In the
United Klngdom parllament had been the
liberating = agent .. from.. monarchical
despotism ‘whereas: in the United- States
the constitution was adopted to act'as a
safeguard agalnst abuse of plenary power
by the United Kingdom parllament His
Honour said that the statements..of.various
judges” suggested a'revival ‘of natural law
jurisprudence that for law to be law it must
conform wrth fundamental prlncrples of
justice. " Under Austrahas federal
constrtutron Chapter il (settmg out the
jurrsdrctlon and tenure of the federal
i "precludes  the “federal
parllament from’ arrogatlng to |tse|f the
exercrse of Judrcral power .

His Honour referred to the’ tradltlonal
approach in Walsh 'v Johnson'® ‘that the
Commonwealth -Parliament’s capacity to
curtail a common law Ilberty by leglslatlon
relatrng to. the subject of its legislative
power ‘was. unlrmlted but that it Just "had to
do rt unamblguously He Went on to say

Yetit mlght be'contended that the courts :
should take the'issue a ‘step higherand
conclude - that . where - they people of . .
...Australia,.in, -adopting; .a“ constltutron_r_,-‘
conferred power fo legislate. with respect.:_, v
to vanous s
Commonwealth
presumed that they. did’ not intend that:- . -
those grants of power extend to invasion
of fundamental common law liberties......

An express Brll of nghts seems unlikely
bearlng in" mind the general hlstory of
resrstance i
would: be: open to - the . Commonwealth
Parliament'to-adopt as: domestrc Iaw many
international” ‘treaties 2 '
setting out human rights if so' mmdedﬁ This
mlght be done srmply by Act of Parhament

enactments unless’ parlrament expressed
itself as revoking provisions of the earlier
Act. But aside from the doubt whether any
government is 'likely to mtroduce such
legislation there is the questron of whether

such legislation would act retrospectively
to “strike’ down :provisions contained in
earlier Acts that curtailed human rights:.
Given the absence of will by the people of
Australia or-parliament to protect a citizen
or - .non-citizen’s rights-  through
constitutional: or .other legislative reform,
and-the recent retreat-by the: High Court
from . finding implied .powers in the
Constitution, much must.:now turr on- the
construction: that the ‘judiciary will- place
upon-iegislation -which - conflicts: with:-our
international posture on human rights.

The' Migration Act 1958 and the
Albatross detainees’®

Af"comparison of-:/Australia's obligations- at
the: international level and those Australia
has been prepared to adopt domestically
is well iilustrated by comparing the
Refugee Convention with the Migration
Act 1958, Australra signed” the 1951
Convention relatrng to the’ status of
refugees and the protocol which-amended
the Convention in 1967. Article 33 of the
Refuge‘e‘ Convention made it an obligation
upon contracting “parties ‘not to~ expel,
retirn (“refouler”) refugees where life -or
freedom would be threatened in their own
country for conventron reasons.

‘ f does not” define a
gconventlon reasons” but they
are 1o -be: found- .in:-:the-- well-- known
defrmtron contarned in-Article 1A (2) of the

.-owing: to..well-founded fear of. being,
persecuted for reasons of race, religion,
nationality,.membership .of a particular.
sqcial ;. group.. .or. :political - opinion, - is
outsrde the country of his | natronallty and,
is unable, or owrng to such, fear, is
- unwilling to avail hrmself iof the
protection ‘of that country or, who not
_havmg & _nationglity and being outside
‘the” couitry’ of his former - habitual
residence as a result of such events, is
unable or, owing to such fear, is
unwilling to return to:it. o
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Section 36 (2) of the Migration Act states:

A criterion for a protection visa is that
the applicant for the visa is a non-citizen
in Australia to whom Australla has
protection ~ obligations ~ under the
Refugee Convention as amended by the
Refugees Protocol.

The Minister. for 'lmmigration determines -

whether "Australia's- protection obligations
have been engaged. A senior officer of
the Department of Immigration has stated
that -it is the practice, once protection
obligations * are engaged, for ‘the
Department to provide " persons held in
detention with relevant apphcatton forms
or legal assnstance

Under ss 45, 46 and 47 of the Migration
Act, a non- cmzen who wants a visa of a
partlcular class such as a protectron visa,
is required to fill ‘out a spemfed form
which needs to be prov:ded by the
Department’s offcers Alternatively, the
necessary form to make due application
for a protectlon visa may be obtained
through a’ Iawyer “‘However, ‘the
Department interpret the obllgatlon to
provnde a detainee with a lawyer to be
confined to a Ilteral ‘construction of 's 256
of the Act. This states that a person
responsnble for |mm|grat|on detentlon at
detentlon “should afford him or her all
reasonable facnlltles for obtalnlng legal
_adwce or taklng Iegal proceedlngs in
relatlon to" |mm|grat|on detention. The
case” of Wu'"Yu Fang raised questions
about the extent of the obllgatlons upon
the Department under the- Mlgrat/on Act to
:prowde refugees wnth forms and Iegal
assnstance '

118 Sino-Vietnamese were ‘aboard a boat
code-named’ the “Albatross” -~ when
boarded by Australlan officials about 100
miles north of Darwin. The boat arrlved in
Darwin oh 13 November 1994 and on 15
Noveinber 1994 the Sino-Vietnamese
were flown to Port Hedland. On the same
day the Migration Act was amended to
provide that a non-citizen covered by an

-“Albatross” in late 1994

agreement between Australia-and ‘a-"Safe
Third . Country" could-:not apply--for:a
protection visa. By-a Migration-Regulation
introduced on' 27 -January - 1995+ China
became a "Safe Third Country”, and, as
from that date, former residents of
Vietnam who had resided in China prior to
coming to Australia could no longer apply
for- protection - visas. By - further
amendment: the datefor lodgement of
applications: for protection visas - was
backdated to 30 December 1994,

The 118 Sino-Vietnamese applicants were
all ethnic Chinese. The older ones had- all
been born in Vietham and following the
border-wars between China and Vietnam
in 1979 and 1980 were expelled from
Vietnam. Many of them claimed- that they
had not been properly settled when they.
arrived in' China. In particular, they had
not been given household registration.and
thus - did not have -access to housing,
employment " and schooling - for - their
children in the same:way: as indigenous
Chinese citizens. Latterly they lived on the
beach-front in Bei'Hai in cardboard shacks
until*“taking .passage :on-board the

On reachlng the Port Hedland Detent|on
Centre. on 15 November 1994 the
applicants were interviewed . by
immigration officers and largely related
the particulars* | have  described. They
were requlred to fill i “bio data” forms and
also’ comphance entry forms. ~ The
protection visa apphcatlon form for
persons in detention was not proffered to
the ~applicants.  On 23 Noveémber a

refugee casework ofﬂcer Mr .Ross
McDougalI _sought to obtaln access to
“The . Albatross” detainees. . The

Department informed him that since there
had been no request for legal assistance,
as defined in s 256 of the M/gratlon Act,
there was no obllgatlon on the
Department to allow Mr McDougall or any
other lawyer access to the detainees. In
January 1995 the' amending . legislation
was introduced. . whereby Sino-
Viethamese, such as the apphcants could
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not make valid applications for protection
visas and in mid-February 1995 after the
amendment had. been backdated to 30
December 1994, the Centre Manager
informed the detainees of this fact.

The applicants sought thereafter judicial
review in the Federal Court. -The trial
judge: dismissed: the -applicants’.- claims
maintaining:that the-effect:of the: Migration
Act was that there.was no.obligation:upon
the Department to- provide ‘the :applicants
with the means to apply for protection
visas. His Honour also dismissed-various
claims by the:applicants .that they had
been. . -frustrated in . obtaining: legal
assistance under s 256, and. held that
there was . no -obligation to .inform the
applicants that they -could request legal
assistance under s 256. His Honour
considered that the claims made by the

applicants did - -not. -amount - to -an
engagement ~of Australia’'s protection
obligations.  In_.the: Full Court. of the

Federal Court the -applicants’ claims were
again dismissed ‘by:a majority. of 2-1
(Jenkinson -and Nicholson -JJ and with
Carr J dissenting).-However, Nicholson J,
who wrote the leading judgment.for the
majority, found that the applicants had
impliedly’ engaged Australia’s: protection
obligations. His:-.Honour nonetheless
concluded:: - - T SSRERNE
‘This isia case in-which parliament-has
negated the possibility. of common law
concepts of procedural farrness applylng
in favour of the non-citizen applrcants
Parliament - has''achieved: this by the
~enactment. of .ss:-45:47 (requiring - the
: exlstencc of a valid .application form to
make an appllcatron) and ss 193 (2) and
198 (4) of the Migration Act (negating
the requirement that a detainee- have
access to'legal advice or-the opportunity -
‘fo-apply for'a visa if being: removed as
soon as reasonably practicable). The
. lnference from. the findings of the trial
judge is that the representatives of the
relevant arm of the Executive were well
informed of this and avoided acting so
as to place the applicants in the position
where they had the means to apply for a
protection visa- when the course
" remained open to them prior to its-
preclusion by legislation. While that
Executive conduct does not accord with

internationally expressed goals relating
to conduct in relation to refugees, the
conditions for application of international
law, as prescribed by Australian
domestic law, are not present to enable
international law to contro! that conduct.
Furthermore _such  conduct was
supported by the enactments of the
Australian Parliament which, to that
extent, evince an intention in relation to
non-citizens to negate the application of
- those-internationally. commended basic
. ‘prooedural requrrements ........ "

Conversely, Carr J considered that the
appllcants were entitled to a degree of
procedural falrness by reason of Article 10
(1) of the Internatronat Covenant on Civil
and Political” Rights ("ICCPR") to which
Australia is a party. This provides that “all
persons deprived. of their liberty shall be
treated with humanlty and with respect for
the inherent dignity of the human person”.
The Human nghts Commission
submission had pomted out that in
mterpretlng Article 10 a body of rules
known as the “Standard Minimum Rules”
applied and that these rules required a
detainee to be both mformed of his rights
(eg the rlght to. Iegal assrstance under
s 256 of the Mlgratlon Acl) and to be
prowded wrth an appropnate form His
th

to Teohs case where the appllcant was
held to have a Iegrtlmate expectation that
the delegate would consider. the . United
Nations Convention on the nghts of the
Child) before makmg a deportatnon order.
Thrs meant that the Department “should
have informed the detainees that a lawyer
had expressed an interest in helping them
and that they were entitled, if they so
requested under s 256, to reasonable
facilities for. obtaining legal advice. Finally,
His Honour concluded that the appellants
should.. have been grven the appropriate
form so that they could make application.

The High Court by a majority refused the
applicants special leave to appeal. The
Court did say that the questlon whether
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there was a positive statutory or common
law duty on the part of the respondents to
provide visa application forms and to
inform the applicants of their right to apply
for visas and of the availability of legal
advice might be a question of importance
worthy of the grant of special leave but the
findings of fact and pleadings had not
sufficiently raised the question.

This case still leaves open for the future
how far courts will read into domestic
legislation - international obligations, such
as those under the Refugee Convention
and ‘the ICCPR, which may not be
expressly - or . impliedly negated by
domestic legislation. '

The safe third country provisions
under the Migration Act

In the Wu Yu Fang case there was .an
expressed acknowledgment by . the
majority both in the judgment of Justice
Nicholson and during argument by Justice
Jenkinson; ‘that the Migration Act is in
some respects inconsistent with the
obligations that Australia has undertaken
to perform. But even where the provisions
of the Migration Act do not directly clash
with obligations undertaken under the
Refugee . Convention - and other
international instruments, parts: of the Act
are: contrary to the -spirit of the Refugee
Convention. This 'is observable -under
Subdivision A1 (ss 91A to-91G) which
provides that certain non-citizens, who are
covered .by -a comprehensive plan of
action - approved . by -the International
Conference on Indo-Chinese Refugees
and those for whom there is a “Safe Third
Country” are not to be allowed to-apply for
protection visas. It was under this division
that the “Albatross” Sino-Vietnamese were
prohibited from applying for protection
visas. The implementation of the
arrangement whereby = Sino-Vietnamese

are- forcibly repatriated to China arose

because of a - Memorandum of
Understanding entered into between
Australian and Chinese officials. The
Memorandum of Understanding is ‘set out

in- Schedule . 11 -to. the: Migration
Regulations:and. provides: for Viethamese
refugees seftled in- China:to be returned
under:-~“veriﬁcationf:»arrangement‘s‘f;;1,.§ The
Department of Immigration: provides the
Chinese Ministry of - Civil-- Affairs - with
Vietnamese refugee registration -forms:to
“facilitate the verification by the:Chinese
side”. Presumably these are the bio data
forms which- the “Albatross”: detainees
were required to fill in. Unless a'detainee
is able to gain access.to a lawyer:at:the
Detention - Centre, the -determination of
whether or not the Vietnamese refugee
has been “settled in China” depends upon
these verification procedures which
involve the Chinese authorities checking
the details and indicating whether or not
the person has been settled. If.-the
Vietnamese refugee was, for example, a
Tienamen Square protester, one wonders
whether the Chinese Ministry of Civil
Affairs  would = provide a truthful
assessment of whether such a person had
been “settled in China”.

It-seems doubtful that the framers of the
Refugee - . Convention contemplated
contracting parties. ‘using the Safe Third
Country article. contained in the  Refugee
Convention in the way it is.used under the
Migration Act. Under Article 1E of the
Refugee Convention it is stated:

This convention shall not apply to a
person . who is recognised by the
competent authorities of the country in
which he has taken residence as having
the rights and obligations which are
attached to-the possession of nationality
of that country, o

The country of residence for the
applicants in the "Albatross” case was
China and the question was whether
China extended to them “the rights and
obligations which are attached to the
possession” of Chinese nationality. This
decision, under the Act, is now likely to be

" ‘'made at the political and not the judicial

level unless the non-citizen detainee is
lucky enough to secure access to legal
advice. ‘
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The regulations governing applicants from
“Safe Third Countries” were introduced in
1994 to prevent “forum shopping” and the
first application- was ‘to' boat people who
arrived - in - Australia from Gulang:.in
Indonesia where they had been refused
refugee status. Its next application was to
the ethnic Chinese Vietnamese ' from
South  China: who  the ' government
asserted "had" been. “settled™ in"China
despite the- claims.by- many -of the :boat
people to the. contrary . The: regulations
prohibiting application by Sino Vietnamese
substitute -legislative mandate.'  for
individual administrative ‘discretion that is
subject to.a process of judicial review.

Since the decision in Wu Yu Fang the
Department:of Immigration has-introduced
a . Bill- stating the Department -is -‘not
required to provide visa application forms
to - detainees. ‘There .is strong evidence
that -the hunger strikes and violence that
has attended some detainees’ presence:in
centres is a consequence of a system that
deprives detainees of rights of access to
legal assistance and thé means to- make
claims which. are extended as a matter of
course to ¢itizens of this country: It is such
legislation that  debases-judicial systems
and is- reminiscent -of -the South.-African

apartheid - legislation  so. movingly
described in- - 'Nelson ' .:.Mandela’s
autobiography 20

Limitations on the power of judlcial
review

Where; in-what the English .Law Lord,
Lord Browne-Wilkinson desciibed as “the
go go world of Jud|c1ai review” are we go-
gomg'? 21

In 1993 JUstioe French spoke of:

a significant Lexte’n"sion of the reach ‘of
judicial - review- :to' . ministerial:*:-and
gubernatorial = decision . making. .The
exercise of prerogative powers may.now
be ‘called into" questlon and  the
possibility is open that even decisions of
the - cabinet . could " in -« €ertain
circumstances be justiciable. 2

But under. the Migration Act there are
legislative limitations upon review. In both
the recent High Court cases Kioa v West*®
and: Teoh, the High Court was concerned
with the. exercise - by -the Ministers
delegate of. the discretionary: power to
deport detainees for which the ‘Act makes
provision. But in - Wu Yu Fang’s case the
introduction of legislation preventing the
Sino-Vietnamese  from making valid
applications together with the omission to
supply the detainees with forms- meant
that the administrative processes had not
advanced to the stage where a delegate
was called upon to make a “decision”. In
Kioa v West, Brennan J (as he then was)
said that there was no-‘'free standing’
common law right to be accorded natural
justice, rather observance of it was.:a
“condition attached - to - the [statutorg
power whose exercise it governed”.

Nicholson J,"in Wu Yu Fang’s case had
‘some difficulty: in “identifying [an]
administrative decusmn or exercise of
statutory .power”® Gaudron J and
McHugh J, during.argument on the special
leave ‘application in- Wu Yu Fang’s case,
also: questioned the absence of: statutory
provisions - ~which -the detainees
application for Jud|c1al review could attach

At the very Ieast there would appear to be
some :doubt in; the: High: Courtas ‘to.the
degree-toswhich a “free" standmg" right to
judicial review may arise. The: House ¢f
Lords, however, has.been prepared. to
hold that executive action is ' not immune .
from : judicial review :merely _because it
occurred:in pursuance of a.power derived
from the common ‘law, or prerogative,
rather:than a statutory source (Council of
Civil Service:Unions and Others v Mln/ster
for the Civil Serwce)

In that case:a mmlster proposed to give
an instruction:.:under:- Civil - Orders... in
Council for the ‘immediate variation of the
terms and conditions:of service of the staff
at the . Government Communications
Headquarters (GCHQ) before there had
been consultation with the staff or with the
staff's union. it:was held that the staff had
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a legitimate expectation that unions and
employees would be consulted before
such instructions were issued. Of course,
a liberal approach to intervention does
give rise to scathing political comment.
Lord Taylor (the former English Chief
Justice) referred to this:

In respect of judicial review, however,
recent public and press criticism of the
judiciary has moved beyond comment
on the decisions reached and focuses
increasingly on the legitimacy of the
judges taking such decisions at all. If a
judge strikes down the decision of a
Minister. if a judge is appointed by the
Government to investigate a matter of
public concern, reports or is thought to
be going to report adversely about
individuals or groups within his terms of
reference, cries are raised that he has
got above himself. Phrases like “power
hungry” and “frustrated politicians” are
entering the commentators’ lexicon. The
suggestion seems to be that the senior
judiciary have decided to mount a

bloodless coup and to seize the
commandmg heights of the
constitution.

But if the judges do not protect the
individual's rights by judicial review no one
else can or will. It may be that judicial
review is apt to be described as Mr
Michael Beloff, QC sees it:

| see judicial review coming in like a
tide: but like a tide ebbing as well as
flowing - even if it comes each time a
little further up the beach - and while
some obstacles in its path, like sand,
can be overridden, others, like rock, will
obstinately remain impervious - and all
the while cross currents and eddies
disturh its progress.28

Even if judicial review is "go-going” at the
moment in England, in Australia, at least
in the area of refugee law, it seems to be
at a low ebb.

Perhaps in the views expressed by Justice
Kirby - there is a beacon of promise in a
sea of darkness:

..... it is not enough that the highest
courts . of Australia and other
Commonwealth countries should
sanction the use of international human

rights norms in the work of the courts.
Nor is it enough that judicial leaders
should cvince an internationalist attitude
in ‘keeping with the eve of a new
ml|lenn|um It is essential that judicial
off icers at every level of the hierarchy,
and lawyers of every rank, should
familiarise ... themselves ~ with  the
advancmg mternatlonal junsprudence of
human' rights’ that the source material
for that jurisprudence should be spread
through. .curial. deCISlonS professional
activity. and Iegal trammg, and that a
culture of human rights. should - be
developed’ amongst  all lawyers_and
citizens of the Commonwealth. ...... 2

If the Australian Janus, keeper of the gate
of entry, chooses to show a benign face to
the international community,  whilst
denying human rights at home to which
we have pleaded our allegiance abroad,
then it is for judges as much as politicians
to explore ways in which the unacceptable
face of the Migration Act is exposed and
wherever possible a construction placed
upon our laws that mirrors the principles
to which the Australian government has
professed itself bound at the international
conference tabie.
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ERRATUM

An editorial error occurred in the article by Marshall Irwin, entitled “The Role of the Criminal
Justice Commission in Criminal Justice Administration” published in (1996) 9 AIAL Forum.
The first sentence of the first full paragraph on page 40 shouid read:

“If some of these recommendations are accepted, there will be
significant changes in the CJC".

The word “no” should not have appeared before the word “significant”.







