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“MINISTERIAL CONTROL AFTER CONTRACTING OUT -

Peter Bayne*

These notes formed the basis of an
address to an AIAL seminar, “Ministerial
Control After Contracting Out”, Canberra,
10 March 1997.

What is contracting out?

Government has long procured goods and
the carrying out of public works by means
of contracts with private operators. The
use of the contract was never so limited,
but in recent times the character of public
admtmstratlon has been altered
sngnlflcantly as a consequence of the
growth of the use of competitive tendering
and contracting (CTC) as a means for the
discharge by government of its functions
and obligations.’
More generally speaking, one may say
that what was said in 1971 about
developments in the USA and in the UK
applies now (if it has not applled for some
t|me) to Australia; “Contractlng is no
longer l|m|ted to the logistic periphery of
government action but has moved into the
main arena of policy-making”. 2

Why is there so much contracting out?

Harden argues that it will promote

... an institutional separation of functions.
Specifically, responsibility for deciding
what -services there shall be s
distinguished from responsibility for
delivering the services.

* Peter Bayne is Reader in Law, ANU.

He (and many ottler,s)see beneﬁts"in this:
""" ~ this separatlon of the roles of purchaser’
" and ‘provider offers the- opportunlty not
only to:pursue. economy, - efficiency.and -
- effectlveness but .also to enhance both,
lndlwdual nghts and accountablllty for

government declslons
Ministerial control via the law of
contract I .

A supposed wrtue of the contract state is
that it allows for a clear demarcatlon
between the role of policy creation and the
carrying. into effect of some policy. At the
level of etorlc it is not hard to formulate
an argument that the contract state may
enhance the accountablllty of government
at the same tlme as it allows a measure of
mdependence to the contractors to get on

the conﬂlctlng values

ln recent years governments have
attempted to enhance pollcy control over
seml |ndependent o agenmes of
rmment by means - of empowermg
m“rsters to_ give dlrectrons or to set
gurde £ to be followed by those bOdIes
ey exercrse statutory powers '

Mlnrstenal d|rect|ons and gurdelmes mlght
be a means to enable the government to
ensure that the contract is performed ina
way which conforms to government policy.
On the face of it, thls is simply a matter of
expressmg in the contract the power to
give directions or formulate guidelines’ in
words . which will be appropnate to
achlevmg the object There are now plenty
of examples in statutes and quite a bit of
case-law to give guidance as to the legal
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effects of such provisions.6 In these
contexts, the judges have limited the
extent. of such powers- by reference to
those fundamental principles of statutory
interpretation which -are employed to- limit
all government power. Those principies
may of course be displaced by language
which is clear enough to achieve that
result.

An interesting question - to which | cannot
give an answer - is whether the judges
would’ employ the same approach were
they to be called upon to interpret a
provision.in a contract.which empowered
a minister to give directions to a
contractor. This is but one dimension of
the problem of how we classify ostensibly
private bodies which perform public
functions. As a matter of classification, the
problem is one of contract law, but in a
number of ways the judges mlght import

publlc law values into’ the contract via an -

implied term.” A bolder approach mrght
¢lassify these contractors asa specres of
the public actor.

If the matter'is looked at as a matter:of
contract law, some interesting’ questions
might arise. Would there be a point at
which the width of the contractual right to
direct negates the contract? In other
words, mrght it be that the extent of the
power ‘vested in the Minister to direct how
the contract is to be performed leads to
the conclusron that no contractual
relatlonshlp resulted’7 '

The answer to the qu‘estlon just posed is
likely to be “no”, but it does point to the
inadequacy of a body of law designed to
deal’ W|th bargains between citizens. We
need | think to free ourselves from the
notion that when it comes to making a
contract, the government is just like any
other legal person. There are  public
interests at stake here which need to be
accommodated. These ruminations lead
to the question asked by many others: do
we need a discrete body of law about
public contracts? | suspect that we do.

Other ways' of enhancing control or
ensuring that - the . government's
objectives are met S

There are alternatives to directions or
guidelines, and they might be more
effective’ ways: of ensuring that the
government retains policy control and
ensures-that its objectives are met. More
than- that;.-there .. might be ways which
would ;. :make:ithe . -“service” :provider
accountable. to the public. There are many
who have spoken of the role of devices
such as .performance ‘indicators, and of
means whereby. consumers..might make
the “service”.provider accountable for the
performance of the contract.

There has been a great deal of thinking
along these lines. Much of it is cast in
language taken over from one or other
kind of the ways in which economists look
at the world. There is much:talk of service

providers and :clients. ‘A great deal of

attention is paid to.reducing the costs and
the size of government

A ‘ recent |ssues paper. - of .. .the
Administrative Rewew .Council (ARC&
draws: attention to these kinds-of devices.
It also asks whether. existing public. law
means for making : those ‘who .exercise
public: power accountable -should be
enhanced to draw. within- their orbit the
actions of those contractors who engage
directly with members of the public. - Thus,
it asks-questions about the: role. for judicial
review; tribunal review,  the Ombudsman
and for legislative regimes: such as -the
I'reedom of Information Act 1983,

This.kind of .questioning is not limited to
bodies  such as the ARC. While a “key
message” ..of - the  recent  Industry
Commission report is that CTC *“is about
helping public  sector: managers .get best
value for money by ensuring that the best
provider is chosen for the task at hand”,'
it also accepted that “while responsibility
to do certain things. can be transferred,
accountability for the results -cannot”."" It
was said that “[w]lhatever the method of
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service delivery, a government- agency
must: remain -accountable for the efficient
performance of the functions delegated to
it by government

The Commlssron ldentmed a number of
means by which accountability might be
enhanced * through creative use:of “the
contract with the non-government person
or-body who performs: services:for or-on
behalf of government./It:also mphasrsed
that: [a] change from direct:to' contracted
provision - olight = fot: to- undermine “the
ability of “individuals+or:* organisations to
seek: redress for decisions or- actlons for
whlch governments are accountable

Constitutional questrons about the
contract state D :

I suspect that there are. many who WI|| say
that merely the: asking of these questions
shows: that ‘the- ARC-and’ the Industry
Commiission ‘have missed the point. It is
‘apparent - that ‘there’~ are: many: in
government who see thése means - for
". checking the government as obstructions
to efficient and cost-effective management
or'indeed to the 1proper role- of ‘ministers
and“the cabinet.”* The non-government
actors in- thecontract ‘state” are:often:not
subject to the existing;: ‘public law ‘means
for checking government Th|s s seen by
'many as a posnttve VIrtue NS

But we are; thlnk entttled to ask whether
there is a point where at least some:of the
forms: of contracting:out are' inconsistent
‘with ~the" basic pnncrples of our form of
democratic government. - :

There is a cynical response:to this kind ‘of
question, * encapsulated - well - i . Sir
Humphrey Appleby s observatlon

B[ernard] W[oolley] s problem is that he,
has -studied . too- much - constitutional
history - or at Ieast takes it too much to
_heart. He was arguing, not - very
amculately I must say, that it you've got
4. democracy, shouldn't people, sort of,

discuss things a bit".

a democrat'

One can of course fail to see that
constitutional principles are merely means
to the end of achieving the sort of society
we want. Thispoint has been well made
by Mr Klm Beazley MHR

- 'The basrs of . democracy not
. responsrble govemment separatron of
powers or any other constitutional
formula - or - legislative/administrative
‘process.They are tools to create the
- possibility -of <an -orderly-*life :and ' the
... advancement -.of . democratic . principles. .
. The basis . of democracy is . that each
i I'in society has a right to
determine’ how he-or she is collectlvely
- governed. Jmplicit-1h ‘this .is" a ‘right. of
“access to information:on how decisions
~ .are’ made that dlrectly and; mdrrectly
o affect our lives,

e concepts such as : respon31ble
government and separatlon of powers

{and. notions of human nghts and the like)

have been taken senously because

experience tells us that if they are we will

advance democratlc principles - and
thereby our quality of life.
_Of course ..there .are .obvious . and

of operatmg a

|s a questlon of what polltlcal phrlosophy
should underpin our. society. As . Smith

observes, “[m]ajor choices on institutional
arrangements..are ultimately. questions. of

" ‘ther than . neutral
es. o ,management" ' In any
ne can argue, as does Smrth that
ystem is: congruent W|th a
good admlnlstratlve system

,Each natlon ‘must_ leam to satlsfy
}herghtened poputar expectatlons - by
improving " existing institutions “and by
- inventing - new “ways: to serve - ‘social
‘needs -:within a framework of democratic
 control if that capacity is to endure."®

Before one gets too excited about all this
it has to be said that it is not clear just how
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far Australian governments will go towards
the - contracting state. The problem
becomes acute where government
contracts out functions. of decision-making
in relation to laws which define rights and
obligations of citizens, or in some other
way contracts out the power of the state in

relation to citizens. This has happened in |

the UK.

Take for example subsection 69(2) of the
Deregulation and Contracting Out Act
1994 (UK):

If a Minister by order so provides, a
function to which this section applies
may be exercised by, of by the
employees of, such person (if any) as
may be authorised in that behalf by the
office-hoider or Minister whose function it
is.

The section applies, inter alia, “to any
function of a Minister or office-holder (a)
which is conferred by or under an
enactment: ...” (subsection 69(1)). Some
functions - including a power or duty to
make delegated legislation - are excluded
(section 71).

The sidenotes to sections 72 and 73 seem
to assume that an order made under
section 69 has the effect of “contracting
out” the exercise of the function. The
purport of subsection 72(2) is that actions
taken by the person’ authorised under
subsection 69(2) to exercise of the
function shall be treated as’ having been
done by the Minister or office-holder in
whom the function is vested; (although
this plcture is confused by subsectlon
72(3))."

I have not looked for direct analogies in
recent Australian practice, although the
schemes which underpin privately run
prisons might be instructive. There are of
course some historical precedents, such
as. the company form of colonial
administration, represented by the East
india Company and the like. But these
were forms designed for non-democratic
polities. Are they suitable for a democratic
government based on responsible

government? Is there a point where the
power of the minister is so remote from
the decision-making that the scheme is
S|mply unconshtutronal" The basrs for this
kind of argument might’ be that the
scheme. - offends the doctrine of
responsible government.

Thls doctrme |s embedded in the federal

\constrtutlon ~and it. does have
ramifi ca’uons for -the way- in which
executive . power may be lawfully

exercised, Wéuld a court shape the law of
contract so far as it relates to government
contracting in order to sustaln respon5|ble
government7 : RV

Perhaps this is unllkely The courts might
answer in terms of the doctrine itself. In
New South Wales v Bardolph,?' Sir Owen
Dlxon sald that:

[ilt.is a functlon of the executive, not of
parlrament to make contracts on ‘behalf

‘lt,-is».also,rtrueﬂ-that judges no- longer have

much regard for the worth of the doctrine.
This attitiide is’sometimes put forward as
the justification for judicial activism in the
field of implied rights. Sir Gerard .Brennan
has sald that

[a]s the wind of polmcal expedlency now
“chills® Parlraments willingness to |mpose
“'chécks “'ofi “the Executive and the
" ‘Executive now has-a lafge measure’ of
" controt over Ieglslatlon the couits alone
““retain their original function of standing
" between- ' government - and © the
go\/ern'ed.‘22 : :

But, with respect perhaps it is trme for the
courts to turn their:attention to the’ ways in
which they can revitalise those-elements
of our constitutional structures” which
enhance the participation |n ‘the affalrs of
government of the cmzens lmperfect as
it -is, ~the . doctrine . . of responsnble
government is one such means
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