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Introduction

Intellectual distinctions have a habit of at
first liberating and then imprisoning the
mind. This is nowhere better illustrated
than in the case of the courts' attitudes
towards informal policy in administrative
decision-making. The courts once thought
that policy was none of their business.' in
the early seventeenth century the
argument was that royal policy was not a
matter for judicial review because these
were matters of state into which the
courts could not inquire.? Later, after the
establishment of constitutional

government, and in recognition of the .

different roles -of the courts and the
executive branch of government, a new
basis emerged for the difference between
law and policy in which a sharp distinction
was drawn between the two. Policy was
said to be the responsibility of politicians
and possibly bureaucrats, and was to be
examined through the political process. it
followed from this that policy could not be
judicially reviewed® and the courts from
time to time announced that policy was
not their concern. This attitude manifested
itself in the early cases on statutory
interpretation when a decision was made
not to consider the views of
administrators as to what the legislation
meant.*

*  David Clark is Assaociate Professor, Legal
Studies, Flinders University.

Another rationale for distinguishing
between law and administrative policy
developed by the courts drew a distinction
between administrative policies, that is,
those made by civil servants, and political
policies, that is, those made by politicians.
The former were reviewable but the latter
were not.’ The rationale for this distinction
was twofold. First, political policies made
by politicians were usually laid before the
legislature and were often the subject of
legislative scrutiny, while policies made by
administrators were usually not examined
in this manner. Secondly, this distinction
help preserve, however tenuously, the
division of tabour between the political
section of the executive and the
administrative section and it was
generally thought that review of the
former was likely to raise the ire of
politicians and was best left alone. Later it
was realised that this distinction was
unsatisfactory for administrators aiso
made and implemented policies, not all of
which were in legal form. This commonly
occurred when statutory grants of power
were broad or vague and it became
necessary for the administrative agency
to fill in the details. One way of doing this
was by using powers to make subordinate
or delegated legislation which was
supposed to be flexible ® In modern times
this has not proved to be the case
because of the need to consult affected
groups before regulations are introduced.
These political/ administrative
arrangements slowed the process of
regulation making and led to the
expansion of informal policy. It also came
to be understood that political policies
including those emanating from cabinet
were not necessarily immune from review
especially where they contlicted with
governing legislation.” Thus while in
principle no informal policy is now
immune from review there is still a marked
reluctance to intervene where it is
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assumed that the [aw embodies a
discretion, where the policy content is
great’, and where the policies relate to
subject matter towards which the judiciary
thinks greater deference to the executive
is warranted.’ If the policy is embodied in
a statute the wisdom of the policy cannot
be challenged though the judiciary might
review it if it conflicted with the
constitution. '

Although it had been appreciated in the
middle of the nineteenth century’’ that
administrative agencies often formulated
policies to guide their decisions, it was
only in the last two decades that a
significant body of legal rules began to
emerge in which the courts came to grips
with the relationship between informal
policies and the law. The
between law and policy, said to be a
‘difficult one,
importance

developments

these
central to

and
are

works in practice. While it may be
tempting for public servants to assume

that the law is best left to lawyers, in v
practice, legal powers are conferred upon

non-lawyer public officials. In short the

is now of great practical

recent
any -

understanding of how administrative law -

interface -

greatest repository of legal authority in the ™
administrative system is in the hands of :

non-Iawyers.13

This paper will consider the developing
relationship between informal policy and
administrative law. It will be argued here
that the courts have abandoned a simple
disjunction between the two spheres and
have become increasingly sophisticated
in their examination of this relationship. In
so doing they have come to appreciate
the ways in which policy is used by
decision-makers and the way policy may
impinge upon the exercise of legal
authority. One of the questions to be
considered in this paper is whether the
simple distinction between law and policy
is intellectually defensible. It will be
argued here that there are not two
mutually separate spheres one called law
and the other policy, but that the two
categories are necessarily interrelated.

The definition and status of informal
policy

In this paper informal policy refers to any
set of guidelines, whether published or
not, whether written down or not, that
regulates or guides a series of decisions
authorised by law.** Policies normally set
objectives and also include
considerations designed to achieve the
objectives of the policy. Informal policy is
to be distinguished from formal policy in
that the latter is in a legal, normally a
legislative form. Informal policy in contrast
is not legislation, and may take many
forms. Informal policy in this sense may
be published in the form of a leaflet or
booklet” or even in a Govermnment
Gazette."® It might take the form of
guidelines’’ or notes- for :
guidance or merely be a departmental

ractice.” Some departments have a
p

policy manual®®; others publish a news -~
release,21 issue codes, practice notes,‘z’2
letters, * general orders™, and warnings.
In other cases the policies may be
generally known to those in the industry.
Policies may be announced or be long |
standing.?® In many cases the policy may-
not even be written down for internal use, ..
but amount to a practice or a rule of *
thumb.”® These are the least visible
policies, but may in practice be the most
important. Some policies are developed
by the agency27 often in consultation with

a regulated industry®®, others are imposed

from above by the governiment, while yet
others emerge from the bureaucracy but
are approved at the political level. '

It follows that informal policy refers to
guidelines not in strict legal form and is to
be contrasted with policies in legal form,
ie a statutory policy” and with policies
made by the courts.® Unfortunately the
answer to the question whether a policy is
formatl or informal is not obvious and the
courts have said that some self-styled
policies are not merely policies, ie are
non-binding, but give rise to legal
expectations. In this case a new
distinction is suggested between policies
that have legal consequences and those
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that do not? The general rule is that

informal policy is not law nor can it be - .

regarded as law.* Such policies cannot,
for example, lay down mandatory or
determinative® requirements for this
would be tantamount to the making of de
facto laws which, aside from the lack of
authority to so make, would evade the
public debate, legislative scrutiny and
other safeguards associated with normal
law making.* It follows that informal
policy, in the event of a clash with law,
must conform to or be subordinate to the
taw.®® The difficulty®® is that there is no
legal definition of informal policy and even
the terms uscd by agencies themselves
are not decisive™, for what matters is the
function and use to which a policy,
however named, is put, rather than the
nomenclature chosen. Thus directions, for
example, sometimes mean binding
instructions and in other contexts no more
than guidelines that must be taken into
account but which may be departed from
if appropriate. *®

In practice, policy and specific decisions
may be closcly intcr-related: a policy may
grow out of a specific decision and a
specific decision may be one of a
sequence of similar decisions that
implement policy. In other words, at some
point, the two concepts merge and
become indistinguishable.® In orthodox
legal theory a policy is assumed to be
highly flexible and easily changed, while
the law is assumed to be relatively fixed
and certain.“’ In practice this distinction is
dubious for some policies are so deeply
cntrenched  that they are virtually
impossible to change, while some legal
rules change almost overnight.

The courts also assume that policies are
relatively abstract and general while legal
rules and decisions are precise.“1 in fact,
some policies are highly specific and may
amount to a rule.” What matters here is
not the terminology, for a policy may be
called a rule®®, but the role of the policy.
The level of abstraction may not be very
high in practice for policy-making is not
confined to the wupper reaches of

government™, and may occur in relatively
humble agencies such as a rent control -
tribunal®® or a gun licensing agency.“The
other major characteristic of policy as
used in legal analysis is that it, liké
discretion, refers to matters of value
rather than to matters of fact or law.

Role of policy

Administrative policies are developed in

response to problems faced by
administrators  especially where the
agency is engaged in high volume

decision-making.*®

(1) The statutory mandate may be so
vague that the administrators are
genuinely perplexed as to what they must
do. They may choose to issue more
detailed internal guidelines to
operationalize or make more concrete
legal standards.* This may lead to legal -
problems where the effect of the internal
guidance is to narrow the scope of
discretion conferred upon the decision-
maker by law, In one British Columbian
case™, the Superintendent of Motor
Vehicles was permitted by law to issue
drivers' licences to persons who were "fit
and proper". The Superintendent chose to -
operationalize this standard by adopting
strict eyesight test guidelines. The test
measured binocular vision on the
assumption that a person lacking
binocular vision could not judge distances
and therefore could not be a “fit and
proper" person to hold a driver's licence.
The applicant in the case, who had held a
licence in anolher Canadian province for
twenty years, was found to have
monocular vision. This was a condition
that he had had since birth and he
presented compelling medical evidence
that he had learned to correct for this and
could in fact judge distances, The
department decided that anyone who
failed their binocular test could not hold a
licence. The court decided that the
Superintendent had mistakenly confused
his guidelines with the relevant test. It was
possible, though a very rare event, for an
applicant to fail the departmental test but
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still comply with the statutory criterion,
Two lessons may be drawn from this
case. First, no agency should assume

that they have seen it all. In other words

departments have to resist the easy or
lazy assumption that past practice is
always an accurate guide to the future.
Second, any agency that wishes to make
highly specific standards must make sure
that these standards are co-extensive
with the law or be prepared to consider
cases that fall outside the policy but within
the bounds of the relevant statute.

Of course the statute may in fact
prescribe the variables to be taken into
account in precise terms in which case
there will be less need for a policy to
elaborate on vague matters. In such a

case there is a greater danger that the .
policy will induce the agency to ignore the -~
'statutory criteria and thereby fail to do its -

duty. *'

(2) A common function of policy is that it
is a way of programming decisions that
are believed, sometimes mistakenly as
we saw above, to be routine. This may
promote efficiency in areas where the
policy environment is relatively stable and

the problems of a largely predictable

nature. It would be expecting too much of
an agency to begin every decision-
making exercise afresh.®? In another case
from British Columbia,53 the
Superintendent of Motor Vehicles had a
statutory discretion to cancel a driver's
licence if the holder had been convicted
of certain offences. Cancellation was not
supposed to be automatic, but the
Superintendent decided that in some
cases it would be. Accoerdingly, he pre-
stamped a batch of forms ordering
cancellation and ordered officials to hand
them out whenever they received notice
of certain classes of convictions. The
court thought that while efficiency was
commendable, the exercise of discretion
required decisions to be made on a case-
by-case basis and only after the
consideration of the merits of each case.

(3) A policy may serve a variety of
functions within an organization. It is a
way for organizational leaders to confine
subordinates’ decisions within certain
tolerances. It increases the probability of
consistent decision-making and enhances
the predictability of outcomes. These
objectives are desirable, but consistency
is only one value in decision-making and
it is possible to be consistently wmng.s“ It
is also possible that non-routine cases
may require a new solution and it is
precisely these kinds of cases that
discretions are intended to meet. The
danger with informal policies is that they
may be seen as an end in themseives
and may promote bureaucratic inertia and
inflexibility. 1t follows from this that an
agency is not bound to follow blindly its
own previous decisions or polic:ies.f"5

In some instances the policy is only for
internal organizational use® and as long
as it is not applied in any given case there
can be no objection to this. On the other
hand these internal guidelines may affect
the rights and interests of personnel
within the agency and must not conflict
with the personnel law under which the
agency operates.”’

(4) There is evidence® that agencies use
policies for political purposes especially to
ward off criticiams of bias and subjectivity.
in this sense policies act as a shield
behind which to shelter and to avoid
responsibility for decisions. It always
seems more objective to say that a
decision has been made in accordance
with a policy than to say that the decision-
maker has made a personal® choice,
which of course he or she must always
do.

(5) Agencies, unlike courts, often have an
explicit duty to adjudicate individual cases
or disputes and to formulate policy or
develop practices in the policy arena
concerned.”’ In the case of labour
relations or industrial commissions, for
example, not only must the agency
decide a particular dispute, but it must
also consider industry-wide and even
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national matters. In some cases they may
do this simultaneously when a wage

case, for example, also lays down a

bench mark for wage increases
generally.®'
(6) A policy may represent the

accumulation of agency expertise in
certain areas of administration. in this
sense, policies may be useful to new
members of the agency since they will not
have to learn everything de novo. Even
for existing officers, the policy reduces
the pressure of starting the decision-
making process afresh.® This allows the
agency to screen out certain aspects of a
problem that experience has shown need
not be reconsidered.®® There is a danger
here in that this assumes that the policy is
still relevant, and that either the problem
has not changed in a fundamental sense
or that perceptions of the problem have
not changed. !

(7) Policy represents a set of objectives or
goals towards which an agency aspires. A
policy statement may also include
considerations that are intended to
advance towards the goals of the policy,
but the essential quality of a policy is its
purposive nature. There is evidence that
agencies may on occasion regard laws as
only a means to attain policies and have
expressed frustration with courts and
tribunals that have apparently hampered

progress towards the goals of the policy.*

Constitutionally, policy initiation and
formulation is in the hands of the
executive while policy interpretation and
implementation is shared between the
executive and the judiciary. It is usually at
the point of application or implementation
that conflicts arise between informal
policy and the law. The Commonwealth
Administrative Appeals Tribunal (AAT)
has said on many occasions that it is not
its role to formulate policy®®, though it has
sometimes recommended that policies be
re-formulated and even put in legislative
form.®® The main reason for this is an
appreciation by the AAT that policy
formulation requires skills that it lacks. A

policy formulation exercise requires an
evaluation of the present policy and a *;
knowledge of all cases that have actually .
come before the agency - knowledge that
the AAT lacks. Policy formulation also
requires consultation with industry groups
or the community, something that a
tribunal cannot carry out® In addition
ministers are better able to take into
account the political variables that are
part of the policy formulation process,” a
task which, if undertaken by a tribunal,
would undermine its independence and
make it the focus of partisan lobbying.

The problems arise when policies are
implemented since policy implementation
requires constant adjustment to the
policy’s content at the point where it is
applied, in part, because policies
formulated in an agency headquarters
rarely appreciate the full complexity of the
situation on the ground. This is one ..
reason why there is a gap between what
a policy prescribes and the reality of the
policy in action.’® Since agencies see
cases in the mass while tribunals and
courts see implementation on a case-by-
case basis a considerable potential for
conflict arises. Agencies tend to ignore
the details of the individual case though
there is evidence that they will look to
these matters if subject to external
scrutiny.” In any case they assume that
the other organs of government that
review policies are merely being
obstructionist while administrators are
acting in the interests of managerial
efficiency. But as a British judge said over
fifty years ago sometimes "convenience
and justice are not on speaking terms." .

lor courts and tribunals, in contrast,
policy is normally seen as a means to an
end, especially in the judicial review
jurisdiction. In any case the rule of law
asserts the supremacy of law over policy.
One consequence of this difference of
perspective is that lawyers . see
compliance with law as an end in itself,
while administrators see law as a means
to an end. It is not surprising then that the
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executive and the judiciary should conﬂlct_xkiv.u
in this area of the law. T

The
policy

problems with

While administrative policy may be useful,
excessive reliance on it may engender
certain problems. First, policy is rarely
written with the precision of legislation
and thus may actually be rather unclear.
Where this is the case the courts will
generally not inspect it too t:lo'sely.72 On
the other hand unclear policies run the
risk of either being interpreted in ways
adverse to the agency's objectives or
being regarded as inapplicable in a given
case. On occasion the courts and
tribunals have been very critical of policy
on the grounds that it was vague and
poorly drafted.”

Secondly, ascertaining the terms of the -

policy may be difficult. In some cases the
court may require dlcclocure for the
purposes of judicial review.” In other
cases statutes either allow for policy
announcements to be made or require
that they be made and in some instances
require that they be published in a certain
form and in a certain outlet such as a

administrative

government gazette. Two policies on the -

same subject matter may exist and it may

not always be clear which i |s the operatwe .

policy at any particular time.”

Thirdly, there is a risk that the agency will
prefer its policy to the extent that it
assumes that the policy is the sole
variable in the decision-making equation.
This might mean that both relevant legal
criteria and the merits of the individual
cas7e are simply not taken into account at
all.

Fourthly, the policy might induce laziness
and encourage a lack of imagination in
decision-makers. Administrators may stop
searching for better answers. This would
be a particular problem in a turbulent
policy environment where past solutions
had calcified in unexamined policy and

may prove to be an unsuitable response

to a new sntuatlon
The basic legal rules

The courts accept and even weicome
informai policy’” for any of the reasons
stated above, but they have laid down
certain rules for its use.

(1) The policy must be relevant to the
subject-matter and purposes of the
statute’ other relevant statutes™. and
even the Constitution if it is relevant.

One of the central concerns of the courts
has been 1o ensure that all relevant
factors are taken into account in making
decisions while at the same time insisting
that no irrelevant matters may be ..
considered. The problem is to decide .
what is relevant or not. Many statutes lay
down criteria that the decision-maker
must take into account. Where the statute

specifies criteria or at least the agency is

confined to a relatively narraw function it
may be easy to establish if a policy is
relevant or not.®! In one Victorian case the
court held that it was irrelevant for a
transport licensing agency to take into.
account a general government policy of
favouring returned servicemen by denyin'g
a licence to an applicant who had not
served in the armed forces.*
no rational connection between fitness to

operate a transport business and military

service. In contrast where the policy is
decemed to have a mandatory effect the
court may conclude that it is a relevant
consideration and that the failure of the
agency to take it into account vitiates the
decision.®

Sometimes, however, the specified
variables are deliberately vague.
official who may or must consider the
"need for services™ or the "standard of
service" is given no guidance as to what
these terms mean. Where the statute
does not specify the matters to be taken
into account the courts are likely to defer
to an agency'’s judgment unless the policy
is clearly irrelevant. The perception of
what counts as relevant probably
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changes over time. It is doubtful, for. ..

example, that if presented with the same
matter today the High Court would agree -

that an agency could deny approval of a
land transfer on the grounds that ltalians
do not make very good farmers especially
where irrigation is concerned.

The best example of a vague criterion is
the expression "in the public interest”. The
public interest is virtually anything that the
decision-maker decides it is, except
matters that are obviously in someone's
private interest and which have no public
character.?® One meaning of the term is
that refers to matters wider than the
merits of the individual case and
embraces matters of concern to society at
targe.”” On the other hand even where
the term is used in a statute the first
essential is to have regard to the statute
as a whole for even the "public interest"
may be confined by an exhaustive list of
statutory criteria if the statute in question
€0 provides.88

In other cases the statutory list may not
be complete. The decision-maker must
turn to the statute as a whole to discern
its objectives or policy.®* Unfortunately not
all statutes disclose policies™, and if they
do, these may conflict with each other.
The objective of health and safety

legislation is clear: tc promote health and

safety. But this is not an objective to be
pursued at all costs. Agencies are aware
that they may close down factories or
restaurants that pose a major threat to
health, but are loath to do so unless the
case is clear and c;omp»:elling.sJ1 Such
cases are rare; more usually the threats
are minor. Closure in these cases may
throw people out of work and create even
greater problems for the unemployed, the
owners and other government agencies.

Partisan political factors are always
irrelevant. A decision-maker cannot act or
refuse to act merely, or even largely, in
order to avoid criticisms in the
legislature® or even by the press or
public. Nor can elected officials take

decisions to thwart statutory objectives

because they do not agree with them, or.
have been elected on a platform to
oppose them.” On the other hand it is ..
recognised that in some instances’
especially where decisions are taken at
the highest levels, the public interest may
require that public opinion be considered
and be to that extent politic:al.94 This point
has emerged in parole decision-making
especially where the person seeking
parole has a notorious past.® The
distinction between the two classes of
“political" cases is that the decision-maker
in the first class of case has only
considered his or her own political
position while in the second case wider
public interest considerations are at

stake. This may not be conceptually
satisfactory as a distinction but the courts
are here trying to deal with political -
realities as well as to maintain the -
integrity of the decision-making process. 7
There may be other grounds upon which
a policy may be attacked such as that itis
unreasonable in a Wednesbury®® sense
though attempts to mount such attacks
have generally failed. Thus in a recent

case an English court held, in what it .-

called a 'hard case’, that the policy of

excluding homosexuals from the armed *

forces was not irrational or contrary to
European human rights standards as |

these did not have the status of law in

England.” Again policies that are applied -
in violation of the requirement to accord a
fair hearing™ or which are misinterpreted
may constitute an error of law and may be
reviewable on that ground.*

(2) The policy, if relevant, must not be
cast in a rigid form nor mag it be applied
in an inflexible manner' 0, uniess of
course the policy is explicitly sanctioned
by statute.”' A decision-maker must not
fetter his or her discretion by adopting or
applying rigid no-exceptions policies. g
Whether such a policy exists is a matter
of evidence'® and whether, if it does
exist, it has been applied in an inflexible
manner is also a matter of fact.'™ Nor
may decision-makers adopt policies that
conflict with their statutory powers. The
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classic statement of this view was made
in 1919 when it was said:'®

There are on the one hand cases where
a tribunal, in the honest exercise of its
discretion, has adopted a policy, and,
without refusing to hear an applicant,
intitnates to him what its policy is, and
that after hearing him it will in
accordance with its policy decide against
him, wunless there is something
exceptional in his case . [If] the policy
has been adopted for reasons which the
tribunal may legitimately entertain, no
objection could be taken to such a
course. On the other hand there are
cases where a tribunal has passed a
rule, or come to a determination, not to
hear any application of a particular
character by whomsoever made. There
is a wide distinction to be drawn
between these two classes.

There are various reasons for thi$
doctrine. Firstly, a rigid policy would have

the effect of turning an informal policy into

a rule of law and that would be
tantamount to giving policy legislative
status. That in turn might evade the legal
requirements of rule making and various
forms of legislative review of rules made
under statute. Secondly, rigid policies
ignore the fundamental legal requirement
that discretionary decisions are to be
individual and only made after
consideration of the merits of the
individual case.'® This means that the
decision-maker must consider
possibility that a particular case is an
exception to the policy, but is still within
the ambit of the law. If the decision-maker
does not display an open-minded attitude
in this respect, he or she might fall into
the error of supposing that the policy is
the law, and that it is the only variable in
the decision-making equation.’ Thus a
policy cannot be the only consideration
nor can it ignore relevant statutory criteria
or the merits of the individual case. In
practice, decision-makers may have to
consider: (a) relevant statutory criteria, (b)
relevant policies, and (c) the merits of the
individual case. The merits are always
relevant though they may not be always
decisive.

the -

The evaluation, including the weight, of -
these variables is left to the decision-
maker,'® and he or she may (perhaps
inevitably) attach more wel%ht to the -.
policy than to other factors.” This may
occur where the policy is well established,
has been formulated with the agreement
of the industry and even represents
international policy.' In the case of the
jurisprudence of the Commonwealth AAT
there is explicit recognition that generally
greater weight will be accorded to policies
made or approved by ministers and which
are also subject to legislative scrutiny
than those that merely emanate from the
public service and are not subject to
parliamentary review.'"

A decision-maker is however constrained :
by two considerations when weighing or
evaluating policy. First, he or she must *

not fail to consider all relevant factors or &

attach so little weight to them that the
decision-maker appears to have failed to
consider the matter properly.m Secondly,
if a statute indicates the relative weight of
certain factors the decision must reflect
that requirement.113

factors the reviewing agency may take
this into account but is not absolutely *
bound by this statement."™ :
decision-maker approaches the matter in -
accordance with these considerations it is
legally permissible for an agency to arrive
at the same result in all cases. The fact
that the same result is arrived at in all
cases decided so far is not evidence, in
itself, of a rigid policy.'"™

(3) A decision-maker must listen to
arguments that request either that the
policy be changed, or that an exceplion
be made in an individual case, even if
that entails allowing further exceptions to
those already aliowed in the policy
statement.””® In cases where it is
proposed to apply an existing policy the
onus is on the agency to justify the
application of the policy; it is not the duty
of the applicant in such cases to bear the
burden of showm? that the policy ought
not to be applied.
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(4) A policy must not be adopted that
effectively biases a decision-maker. Bias

in law refers to a situation in which a -

decision-maker has either a direct
financial interest in a decision or has pre-
determined the outcome of a decision.
Most commonly, problems arise from pre-
determination. Pre-determination may
arise either during proceedings where
hostility or other indications suggest bias,
or from acts, including statements, made
outside the proceedings.

Bias does not include a general policy
posture or the leaning of the mind in a
certain direction. The courts recognize
that administrators, especially when they
handle many cases, or where the statute
requires a certain policy posture, often
have general ideas about the subject-
matter. An unbiased mind is not an empty
mind nor is it free of opinions. That would
be unrealistic. It is common, for example,
for agencies to announce policies for the
rcasons wc saw above. This is not bias,
unless, of course, the policy is. cast in a
rigid form™® or is one that is clearly
intcnded to determine a particular case.
In one High Court decision the status of a

policy announcement by the
Commonwealth Conciliation and
Arbitration Commission was

considered.”™ The Commission, which
had the dual role of resolving individual
wage disputes and of regulating wages
policy as a whole,”® had announced that
"where industry conditions permit" it would
favour an equal pay for equal work policy.

One reason for making the
announcement was the hope that
employers and employees  would

voluntarily comply with this policy. A
group of employers challenged the
competence of the Commission to hear a
particular case on the grounds that the
announcement was bias by
predetermination. The High  Court
concluded that the announcement did
indicate a general policy posture, but its
terms also indicated a flexible attitude to
its implementation.”?! The case might
have been decided differently if the
Commission had announced that in every

case without exception the policy would
apply. The court also pointed out the

benefits of encouraging agencies 1o -

announce ‘their policies, and that to hold
otherwise might discourage policy-making
in general, or at least, drive it
underground.

Can an agency when presented with a
case that also raises policy issues
consider the policy issues before deciding
the merits of the individual case? In a
recent case in Ontario it was held that an
agency may discuss a particular case for
the purposes of policy-making even
before a final decision is made in that
case.' This is permissible if at the policy-
making stage no decision is made in the
case and nothing transpires at the
meeting that should be brought to the
notice of the parties in the case.

Emerging problems

One of the difficulties that has arisen in
recent cases is whether an agency is
bound by its announced policies. We
considered earlier what the decision-
maker must do where an exception to a
policy is sought. Here we will consider
situations where a citizen seeks to hold
an agency to its policy. A related question
is whether or not an agency may depart
from its policies and, if so, are there any
constraints on this process?

(a) Adherence to Existing Policies

it was once thought that because informal
policies are not in legal form they could
be changed whenever the agency was
inclined to do so0.'® One reason for the
emergence of informal policies was that
they were supposed to be very flexible:
no legal formalites were required to
change them. The courts have had other
ideas. In a major decision in 1983 the
Privy Council, on an appeal from Hong
Kong, held that as long as it is consistent
with good administration the government
is bound by its announced policies."* In
that case a promise was made by the
Hong Kong government that illegal
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immigrants from Macau would have their *

cases decided on the merits of each
case. On the facts the authorities did not
so consider one application and the Privy
Council allowed the appeal against the
immigration department decision to send
the applicant back to Macau. The
promise, be it noted, was as to process
and did not commit the Director of
Immigration to any particular substantive
outcome. Holding the Director to the
promise did not infringe the no-fettering
rule, but rather upheld the fair hearing
requirement, something that Bankes LJ
noted in the Kynoch case as essential in
decisions involving the application of

policy.

The law now is that in situations where an
agency promises a hearing before a
_ decision is made, or where there exists a
practice of granting such a hearing, the
agency must adhere to this promise or
practice while the 5policy in question
remains in place.””™ This view was
followed in other Commonwealth
jurisdictions including Austratia."®

An alternative argument for holding an
agency bound by its promises may be
found in the Verwayen decision."'That
case concerned whether a promise made
by the Commonwealth not to contest
liability in a negligence action and not to
rely upon the statute of limitations was
binding or could be departed from. The
court held that the Commonwealth was
bound by its promise and did so
apparently on the basis that a departure
would be unfair in this case.The effect of
this decision which has yet to be applied
to a purely administrative matter would be
to prevent second thoughts by agencies
where lhis would work injustice. The
benefit of the Ng Yuen Shiu line of cases
is that it does not prevent an agency from
changing its policy and probably does not
prevent departures from existing policy in
individual cases where this can be
justified. What it does prevent is the
inexplicable or irrational non-application
of an announced policy.

There are situations where the
requirement that an agency adhere to its

announced policies will not apply. Firstly, ..

if it is clear on the face of the promise that
it is not intended to be binding, or is
clearly temporary in nature, then the
agency will not be bound by it or bound
by it beyond the time limit, if any. If the
announcement is in the nature of a
general intention rather than being highly
specific, then no legitimate expectation to
a hearing will be created by it. On the
other hand if the promise is highly formal,
or the context indicates that it is intended
to be binding, or the policy has been
published in a clear form or even
repeatedly published over a long period
then the government will be bound by it.
Lastly, if an agency publishes in non-legal

form advice that is erroneous in law, then .

the court may examine such advice or
policy.'? .

On the other hand it is unlikely that a
promise of a particular substantive
outcome would be held binding, unless it
were in a valid legal form such as a
contract, since this could be attacked
either as bias by pre-determination or as

a fettering of a statutory discretion. Even
promises of certain types will not be "3

upheld if they are contrary to well known

principles of constitutional law. Thus the

executive cannot promise not to exercise
legislative powers and agree not to ™
introduce  legislation.™  Such  an
undertaking is a fettering of legislative
powers and almost certainly unlawful.'®

Secondly, any promise or practice must
be consistent with the law. An agency
cannot agree to overicok all breaches of
the law, though it may choose in an
individual case to take no enforcement
action. An agency does have a general
duty to enforce the law, but within this
geneial duty it may, in individual cases,
decide not to enforce the law. What the
agency cannot do is adopt a policy or
practice not to enforce a particular law at
all or decide on substantial non-
enforcement.”' To hold otherwise would
be tantamount to allowing the executive
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to suspend or dispense with the operation
of the law." If, by reason of genuine
resource limitations, full enforcement is
not possible the courts will allow selective
enforcement though they must be
satisfied that an illegal policy is not in
place.”™ The courts also recognise that
resource limitations will mean that priority
may have to be given to some problems
rather than others and that more
personnel may have to be allocated to
some acfivities and districts than others.
On the other hand, where there is a clear
duty to enforce, the agencies will be
allowed little iatitude not to act.™*

(b} Changes fo existing policies

The law on policy change is less clear.
The problem is that if any agency were
bound forever to adhere to existing
policies it would become a prisoner of its
policies. If it were discovered that a policy

is outdated or even mistaken an agency

should be permitted to change it."* So far

no case has held that a policy cannot be
changed at all. In one recent case™ it
was said that a policy could be changed
at any time, but there appear to be rules
governing these changes.

If an agency announces a policy, it
cannot secretly change it. That is, the
decision-maker cannot allow the
announced policy to stand while operating
the new policy behind the scenes. This
would be grossly unfair since an applicant
would frame an application on the basis
of the announced criteria only to discover
that a different set of secret factors were
operative in such a case.”™ If the
decision-maker wants to change the
policy he or she must first give those who
are relying on the current policy an
opportunity to make representations as to
whelher, in lhe parlicular case, crteria
and procedures different to those set out
in the newly announced policy ought not
to be followed."® Even if an expectation
exists that consultation will occur before a
policy is changed this does not prevent a
policy from being changed.139 In other
words there is no legitimate expectation

that a policy will never be changed and
such expectations as exist based on past
policy may come to an end when a new -
policy is announced." The right to =
change a policy is inherent in the system
of government and in any case as
circumstances change so may policies.
This may arise from a reconsideration of
a previous policy which is discovered on
rational grounds to be crroneous or
mistaken. ™! If the new policy is lawful the
courts will leave it alone. '

Of course the new policy may create new
expectations. It is also clear that an
agenecy should ensure that the policy
does not retrospectively disadvantage
persons. Three situations may be
distinguished here: -

s if a policy is in place and a person
applies for it to operate in his or her - .
case the existing policy should be -

apply.

e if on the other hand an application is
made and before the decision is
taken the old policy is replaced by a
new policy then the decision ought to
be made under the old poiicy."
There seem to be two bases for this.
The first is that a new policy should
be prospective in nature and if
intloduced after the decision-making
process has begun would not apply.
Second, a policy introduced during
the process, or even worse, during
the hearing itself would be a denial of
natural justice since the applicant did
not know of it before the decision-
making exercise in his or her case
commenced."

« If a policy is changed and then an
application is made the agency may
apply the new poicy." The

existence of an expectation that an

existing policy would continue to
apply does not prevent the agency
from lawfully changing its policy and
applying the new policy to new cases
before it. Were it otherwise persons

with an expectation based on the old
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policy could use that expectation to .

prevent policy change altogether.

If the change of policy is actuated by: i

malice or bad faith or is intended to
achieve objectives outside the scope of
the legisiation or is a decision made by
someone with no authority in the matter
and is imposed upon the decision-maker,

then such a policy will not be upheld.™®

The problem here is that as public
servants must obey the lawful and
reasonable order of their superiors; but as
holders of independent grants of statutory
power they must make up their own
minds and not be dictated to by superiors
or abdicate their powers. If the legisiature,
by statute, designates a pailiculer ufficer
or class of officer as having certain
powers then no other person however
exalted may intervene and dictate a

decision, unless of course, that is allowed

by the legislation. This rule is designed to
prevent shifts in decision-making contrary
to the legislative scheme thereby
frustrating the intention of the legislature
and possibly endangering the assignment

of legal responsibility. On the other hand,

there is a need for central policy direction
and couordination, especially in very large
departments with many officers. Many
statutes confer discretionary power upon
individual officers (e.g. police officers),

but it runs contrary to everything that is -

known about complex organisations to
suppose that these officers may act
completely independently of all other
officers in the same organization. One of
the objectives of the leadership in such
organizations is to ensure a degree of
consistency in the exercise of these
powers. The courts have accepted that an
organizational leader may require prior
consultation before certain types of
actions are taken,' but also have held
that organizational leaders cannot fetter
independent grants of discretionary power
by ngid pohcues

Another way of reconciling these
apparently conflicting principles is either
to give an official the statutory power to

intervene or to make sure that directives "_:"ﬁ
from the Executive Council are cast in

general and not rigid terms.

(c) Specifying permissible depariures
from policy

We saw above that an agency cannot
have a policy, in the absence of statutory
authorily to do so, that there will be no
exceptions to the policy. *° In contrast
some agencies, rather than leaving the
maller at large, have attempted 1o
structure decision- making by indicating a
list of perm|551ble departures as part of
the policy.™ If it is made clear that the list
is for guidance only and is not intended to
be exhaustive it will probably survive
review by the courts.”™ One way of

achieving this result is not to specify the
list of permissible departures but to ™
indicate that departures will -only be -

allowed in special or exceptional cases

* without saying what they are.”? At the

very least indicating explicitly that
exceptions may be allowed is regarded as
desirable decision-making practice.'> Not

all agencies do this especially if they wish
silence on the matter to act as an ~

unstated deterrent to such requests, but
those that do need to recognise that the
list can never be so rigid that they will
never consider any exceptions to their
own list of exceptions. There is always
the possibility that an applicant will make
a case for a new departure not identified
by the agency and such arguments must
be heard'™ even if they are eventually
rejected.”™ On the other hand, the
agency may have been sufficiently
imaginative that in practice its list of
allowable departures actually exhausts
the possibilities to date.™®

(d) Publicizing policies and changes in
policy

It seems to be elementary that the
existence of a policy ought to be made
known to those likely to be affected by it.
Certainly courts have recommended
this"” and it is hard to see how a policy
intended to guide applicants'® can be of
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use to them if they do not know about the

policy in question. In most of the cases on

policy the policy was known to th

applicant and thus the issue of availability /%~

was not considered by the court or

tribunal reviewing the decision.”” In the -

few cases where availability of the policy
was an issue it seems that the weight of
authority supports the view that a policy
must be drawn to the applicant’s
attention. In a number of cases, the
courts have stressed that a fair hearing
will be worthless if the applicant does not
know that a policy may be challenged or
an exception sought.160 In most of the
cases on the role of policy, the policy was
known in one way or another, and in
some instances the courts have insisted

that this been done. In a recent case from .
Alberta a draft policy that had not been

formally promulgated prior to the

proceedings and which was not known or

available to the applicant was held not to
be applicable and the
surrounding it was held to amount to a
denial of procedural fairness. The court
held that although the policy was formally
adopted during the course of the actual
hearing this did not rescue the situation
for the respondent in that case.”® If this

secrecy &

decision is followed in Australia agencies

will not be able to spring a new policy on

an unsuspecting applicant and it is

submitted that this must be in pnnmple
the correct view of the law.

At present there are statutes that make
provision for publication of policies in
particular cases and some of the
Freedom of Information Acts require
policies be made available to the
public.®® Some FOI statutes create an
incentive to comply on the grounds that
an agency may not apply a pohcy that has
not been made available.'® But
publication is not a universal
requirement'® and Australia is not alone
in this. Even in the very open American
system policy statements need not be
published under the notice and comment
requirements of the Administrative
Procedure Act 1946 (US).165 Even where
a policy is to be generally available it is

permissible for the agency to delete:
information if the information would
otherwise result in the document belng an
exempt document:'®

The only other example of a general
enactment that directly addresses the
question of policy availability is the
Victorian Administrative Appeals Act
1984. In that statute before the tribunal is
obliged to apply a policy the tribunal must
be satisfied that the policy was drawn to
the attention of the applicant or the
applicant could be expected to be aware
of it or that it has been published in the
Government Gazette."®’

All other examples of a publication
requirement are specific to the particular
statute concerned. Some insist that policy
be laid before Parliament'® or that the
policy be published in the Government
Gazette or even a newspaper.'®®

by

an invalid

Rescuing policy

severance

If 2 policy comprises a number of parts
that are separable without doing damage
to the whole the courts might, where they
find a policy to be defective in part,
exercise the option of severing the bad
from the good.' If, on the other hand,
the policy is so inter-related in its parts
that this cannot be sensibly done then the
whole policy will fall. If the policy
comprises conditions, as is often the case
in local planning matters, the severance
option may rescue a policy.

Conclusion

Administrative agencies may adopt and
apply policies provided that they are
relevant to the subject matter of the
governing legislation and are within the
scope of the general law. The policies
adopted by an agency may either be their
own or those of other officials or
departments provided that they are
relevant, are independently evaluated at
thc point of implementation and are not
blindly followed. When adopting a policy
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the agency should avoid rigid "no

exceptions” policies, unless the legislation .

permits this. If the agency wants to adopt
such a policy it should seek to have this
written into the legislation. In any case,
the agency must keep its mind open and
intimatc what its policy is to thosc
affected by it and also allow them to
make representations either that the
policy not apply to them or that the policy
be changed. An agency cannot argue that
it is not the policy to announce agency
policies or that it is not the policy to grant
exceptions. In either case the agency
would have, de facto, granted the palicy
the status of law which it does not have.

An agency may change its policies, but as
long as the policies remain in place the

agency must adhere to them. Decision-

makers cannot suddenly depart from
policies or operate a secret policy while
continuing to promulgate a publicly
announced policy. If a policy change is
made all those affected ought to be
notified and allowance made to hear their
representations when the policy is applied
to their case. In any case, the new policy
should operate prospectively and not be

changed out of malice or spite or in order .

to achieve improper objectives.
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