
AlAL FORUM No 15 

RESTRICTING JUDICIAL REVIEW 

Robin Creyke * The privative/ouster clause has been 
introduced in the wake of a period of 
judicial activism by, in particular, the 

Paper presented to an AlAL Seminar, Federal Court, coupled with increased 
entifled "Narrowing Judicial Review': held pressure on the migration determination 
urr 30 October 1997. system from refugees and other would-be 

entrants. 

l find myself in an odd position this 
evening posing as the champion of the 
courts. l have for some time now had a 
particular iriterest in and involvement with 
administrative tribunals. I lence, to be 
arguing that the migration tribunals should 
not be permitted to "go it alone" may seem 
inconsistent. 

Let me say, however, that my respect for 
the operation of tribunals in this country is 
in the context of an administrative law 
system which is balanced by a range of 
avenues of review, thus ensuring there 
are inbuilt checks and balances. The 
courts are an integral part of that system 
as I see it and I do not welcome the 
prospect that their role may be 
signif~cantly circumscribed or removed. 

The mechanism by which that restriction 
or removal may be effected is the removal 
from the Alljgratjon Act 1058 (Cth) of the 
exist~ng Part 8 which contains limited 
grounds of judicial review, and the shoring 
up of this move by  a comprehensively 
worded privative clause. The relevant 
provisions are contained in the Migration 
Legislation Amendment Rill (No 5) 1997 

Ttte eflecl ul iltai clause, accu~dit~y lu the 
Explanatory Memorandum for the Bill is: 

- To limit the review jurisdiction of the 
High Court and the Federal Court to 
errors in three areas - constitutional 
invalidity, decisions made in bad faith, 
and narrow jurisdictional error;' 

To apply these restrictions to virtually 
all substantive decisions in the 
migration juri~diction;~ 

- To permit by regulation the removal of 
the prohibition on review, without, 
however, indicating the circumstances 
in which this ameliorating provision 
might be exercised; 

To establish a strict time limit of 28 
days for review of applications and to 
take away any discretion to extend 
time;3 

- To prohibit the Federal Court 
exercising any review jurisdiction until 
an applicant has fully exercised any 
merit review rights;4 

To prohibit absolutely review by the 
Federal C o ~ ~ r t  of the p~rsnnal 
discretionary powers of the ~ i n i s t e r ; ~  
and 

* Robin Creyke IS Senior Lecturer m Law, To provide that there be no attempt to 
Law Faculty, Australian National defeat these restrictions on the 
University. Federal Court's powers by 

commencing the matter in the High 
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Court with a view to having it remitted 
to the Federal Court under section 44 
of the Judiciary Act 1903 ( ~ t h ) . ~  

The outcome, as the Minister promised in 
his Second Reading Speech, is intended 
to "restrict access to judicial review in 
migration matters in all but exceptional 
circumstances". 

Assuming that the legislation is passed,8 
the next step wiil undoubtedly be a 
challenge to the provisions before the 
High Court. The High Court has three 
options: 

* To invalidate the clauses because 
they have exceeded the constitutional 
protection provided by S 75(v), a feat 
not yet essayed;g 

To uphold the provisions as they 
stand: or - To uphold the provisions but interpret 
them in a way which retains some 
effective review jurisdiction. 

A subs~diary question is whether the more 
comprehensive restrictions on the Federal 
Court's jurisdiction will be upheld by the 
High Court., The argument in favour of 
validity is that the Federal Court is a 
creature of statute and its jurisdiction is 
prima facie not constitutionally protected. 
However, there are countervailing views. 

Privative clauses in Commonwealth 
administrative law 

If anyone had said to me a few years ago 
that administrative lawyers would be 
debating the merits of a federal privative 
clause of this kind l would have scoffed at 
the idea. Federal privative clauses have 
been notable by their absence. The 
Australian experience has been that these 
clauses have their principal place in the 
States', not the Commonwealth's, domain. 
There have been two reasons for this 
inhibition: 

The prohibition on ousting the judicial 
review jurisdiction of the High Court 
provided by section 75(v), the 
constitutional protection of the judicial 
review jurisdiction in this country; and 

The abrogation by the Administrative 
Decisions (Judicial Review) Act 1977 
(Cth) (ADJR Act) s 4 of privative 
clauses then in force - at least for 
ADJR Act applications - a move which 
~tndot~htedly contrih~~ted to the 
disfavour in which such clauses have 
been held in the Commonwealth 
sphere 

With the signal exception of the industrial 
relations jurisdiction, there has been little 
need to explore the few privative clauses 
in Commonwealth legislation. The 
exception - industrial relations - was the 
area in which the principles in R V 

Hickman; Ex parte Fox and ~ l h t o n ' ~  
(Hickman) were developed. These 
principles have been long accepted as the 
solution to the constitutional conundrum 
posed by a clash between s 75(v) and any 
ouster of jurisdiction by legislation of the 
federal Parliament. of which more anon. 
Again, howev2r, few cases have 
examined the meaning of these principles. 
In summary, there has been a paucity of 
jurisprudence on the meaning and effect 
of federal ouster clauses generally or of 
the Hickman compromise. 

Whether High Court wii l uphold validity 
of proposed privative clause 

Against this background it is, therefore, 
surprising that the advice received by the 
Minister was, as he put it, "that the only 
workable option was a privative clause"." 
That surprise is due not only to the limited 
use hitherto made of privative clauses, but 
also because privative clauses has always 
been unpopular with courts, and there are 
alternatives. 

There are several reasons why the 
privative clause is both risky and not the 
preferable option: 
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litigation about these privative clauses 
will plunge administrative law at the 
Commonwealth level into a degree of 
uncertainty and complexity not yei 
experienced in this jurisdiction; 

0 exclusion of judicial review is wrong in 
principle. To make tribunals which are 
part of the executive the final arbiter 
of decisions by the executive is 
inappropriate. For the health of public 
administration, decision-makers need 
the safeguard of judicial review; 

it is doubtful that the High Court would 
fully uphold the privative clause as it 
applies to the Federal Court; and 

there are other options 

What is being attempted is to exclude - 
almost completely - judicial review of 
migration decisions. That leaves rhe 
jurisdiction solely in the hands of the merit 
review bodies - the Immigration Review 
Tribunal and the Refugee Review 
Tribunal. I think we need to ask ourselves: 

a are we as a nation prepared io izave 
the development of migration lav, and 
policy to the Uepartmeni of 
Immigration and Muiticultural Affairs 
and to the two migration review 
tribunals? 

is it wise to oust the ceurts' 
jurisdiction in this or any other area of 
public administration? 

of powers doctrine and its protection of 
Commonwealth judicial power has been 
applied in this country - especially in 
recent timest2 - I venture to suggest that 
there may well be constitutional 
unccrtointy inhcrent in that choice.13 

Secondly, the unwisdom of adopting this 
mode of excluding review is its uncertainty 
- uncertainty in interpretive terms. The 
privative clause is argued to be effective 
tn ewcllrde all h ~ ~ t  narrow j~irisdidional 
error. However, the difference between a 
jurisdictional and a non-jurisdictional error 
has been elusive.14 It was, after all, for 
thai very reason that Lord Diplock in 
Anisminic Ltd v Foreign Compensation 
~ommission '~ attempted to do away with 
these subtleties. Do we want decisions in 
the migration jurisdiction to be dependent 
on such a " ten~ous" '~ distinction? Despite 
the exhortation in clause 474(6) of the 
Migration Legislation Amendment Bill (No 
5) 1997 that: 

... it is the intention of t l ~ e  Parliament that 
this section 

(a) be construed in a way that gives full 
effect io its natural and ordinary 
n;ean:fig: and 

(b) not be construed in a way that would 
limit its operation ... . 

can we be sure that the court will not take 
a stringent. rather than a literal, approach 
to its interpretation? The courts have 
consistently interpreted ouster clauses in 
a manner which does not read their terms 
literally and once that has occurred it is 

and, in particular, IS it wise to do so difficult to ascertain or predict their 
by such an uncertain rouie as an meanino. 
ouster clause? " 

1 Complexity and uncertainty 

The first point is that there may well be 
constitutional problems in designating the 
migration tribunals as, in effect, the final 
decision-maker. Finality has long been 
held to be an attribute of courts in their 
exercise of judicial power. Given the 
vigorn~rs manner in which the separation 

Further, do we want to sanction constant 
calls on the Hiqh Court's time to 
determine, on a case by case basis, 
whether the error is jurisdictional or within 
jurisdiction? I say the High Court because, 
if the ouster clause is effective, it is the 
Federal Court's jurisdiction which is 
primarily affected. In effect, that would 
make the High Court the court of first 



AlAL FORUM No 15 

instance - an outcome which would surely 
be unwelcome to that body. 

The Minister's advice is that this privative 
clause will only permit the High Court to 
review decisions which are 
unconstitutional, made in bad faith and in 
breach of the narrow jurisdictional error 
dnctrine These limited avenues for 
judicial review clearly refer to the 
constitutional compromise fashioned by 
Justice Dixon in the Hickman case 
decided in 1945 and referred to earlier. In 
Hickman Dixon J, faced with a broadly 
worded privative clause. enunciated a 
principle that decisions, within 
constitutional bounds, will be protected if 
they meet three conditions: 

e the purported exercise of the power is 
bona fide; 

o the exercise of the power relates to 
the subject matter of the legislation; 
and 

m the decision is reasonably capable of 
reference to the power.'7 

Taking a literal view of fhe three provisos 
one could say that it would be highly 
unlikely that migration officials, the 
Minister, or members of the migration 
tribunals would act in bad faith; or make 
decisions on matters outside the migratien 
fieid. That same conviction may not be 
available in relation to the ambit of ;he 
third criterion since its interpretation, even 
at first sight, is not so apparent. One thing, 
however, is certain. Courts have 
consistently refused to take a prima facie 
view of the meaning of privative clauses. it 
is the very reason interpreting them 
becomes so problematic. 

It must also be remembered that such 
interpretation as there has been of the 
Hickman tests has occurred almost wholly 
in the industrial relations jurisdiction - a 
jurisdiction which has always been treated 
as sui juris not least because decisions 
are made by a long established and well 

respected specialist body, and it is an 
industrial tribunal, with highly developed 
expertise in the subject matter. There are 
additional distinctions which differentiate 
the two jurisdictions: the industrial 
relations jurisdiction is not a mass 
jurisdiction like migration; nor does it have 
the same strong human rights overtones. 

Moreover, the most recent cases on 
Hickman do not appear to interpret its 
impact on broadly couched ouster clauses 
in the minimalist mannet which the 
Minister's advisers have predicted. This is 
not the place or the time for minute 
analysis of these decisions. Some 
examples, however, give a flavour of the 
lack of clear principle in the area. By way 
of introduction the following points can be 
made. 

It is clear that there is little useful 
jurisprudence on the three provisos. A 
statement in 1991 by Mason CJ in the 
O'Toole v Charles David Pfy ~ f d ' ~  that 
"[tlhe scope and content of the three 
provisos in the Hickman principle have not 
been examined in any detail in 
subsequent decisions of this ~ o u r t " , ' ~  
remains true today. 

Aronson and Dyer, in their leading text on 
Australian judicial review. have pointed 
out that the various provisos "clearly 
present several leeways to which a court 
can resort if it is unwilling to concede an 
ouster clause much practical effect".'' 

The most recent case on the issue - 
Darling Casino Ltd V New South Wales 
C a s i ~ ~ o  Control ~uthor i ty ,~ '  bears out that 
comment. In Darling Casino Gaudron and 
Gummow JJ, in a judgment which was 
agreed with by Brennan CJ, Dawson and 
Toohey JJ, noted that, on the present 
state of the law, even a broadly couched 
ouster clause would not protect what are 
described as "inviolable limitations or 
restraints" upon the jurisdiction or power 
of the decision-maker." 
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It is difficult to know what that description 
encompasses - indeed it has been 
suggested that "answering the question 
may come close to a process of selection 
from one of Professor Stone's categories 
of meaningless referen~e".'~ Read 
literally, it could be assumed, at the very 
least, that it would cover errors of any 
rnagnltude going to jurisdiction or to the 
power being exercised. There is clearly no 
suggestion that the principle would be 
confined to narrow jurisdictional error, that 
is, refusal to accept jurisdiction, or to 
mistakes about a tribunal's powers. 
Illdeed, Dawsur~~ J in O'Tuole v Chal-les 
David Pty Ltd indicated that Hickman only 
excluded minor or unimportant errors - or 
as he put it "a mere defect or 
irregularity".24 That is a different opinion 
from the ones on which the Minister is 
rclying. 

In Darling Casino Ltd, Gaudron and 
Gummow JJ also indicated that breaches 
of statutory obligations or "imperative 
dutiesnz5 are not protected by a broadly 
worded ouster  clause.26 Again there  is no 

suggestion that this expression is 
restricted to duties which can be 
described as within the narrow 

jurisdictional error band. In addition, 
Brennan CJ, Dawson and Toohey JJ 
noted that decisions made in breach of 
procedural fairness - a controversial area 
at present in the migration jurisdiction - 
would not be protected by a broad 
privative clause,27 although such a clause 
could protect against other minor or 
procedural defects.28 

Obiter dicta in other cases have 
suggested that the first proviso - exclusion 
from review of decisions made in good 
faith - would not protect decisions made 
for an improper or unauthorised purpose, 
or in abuse of power. That suggestion 
would add considerable scope to this limb 
of the Hickman tests. 

Finally, the words "not reasonably 
referable to the power" in the third proviso 
are clearly ripe for expansion. Previous 

cases have restricted this expression to 
decisions made "wholly without power"30 
or acts done "altogether outside the scope 
of the authority"31. Faced with a privative 
clause akin to the one 'proposed in the 
migration jurisdiction, the High Court IS 

likely to reduce the reach of this proviso. 
That task is facilitated by the inclusion in 
the expression oT that flexible lawyer's tool 
- reasonableness. The expression would 
permit the Court to exclude from the third 
proviso decisions which are "the very 
essence or subject matter of the 
inquiry",32 quarantining only decisions 
wlii,li are ~;ullaleral, p~eii~r~irrar y ui 
procedural in nature, other than decisions 
in breach of fair process. If it takes that 
path, the Court would follow recent 
English jurisprudence33 which has 
interpreted similarly extensive clauses as 
not ousting review of t h e  central matter for 
decisions or, as it was described, "an error 
of law on which the decision of the case 
depends".34 

The upshot is, that despite the breadth of 
the ouster  c lause in t h e  Migration 
Legislation Amendment Bill (No 5) 1997, 
the High Court is unlikely to restrict its 
review pnwers in the  way predicted 
Indeed, to rely on a narrow interpretation 
of the Hickman provisos is to ignore 
history and the industrial relations context 
in which Hickman has been used. It is 
significant that Aronson and Dyer have 
estimated that Hickrna~~ has validated 
decisions tainted with jurisdictional error in 
at most eight cases in the more than fift 
years since the test was first developed. 3 Y  

2 Exclusion o f  judicial review is wrong 
in principle 

The principal beneficiary of the privative 
clause, if it were to be interpreted as 
intended, are the migration tribunals. 
These bodies are part of the executive, 
There is something inherently pernicious 
about hiving off from judicial supervision 
areas of executive decision-making. That 
is, it is hard to accept that Parliament 
would provide that certain administrative 
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decisions can be unlawful, unfair, 
unreasonable and procedurally tainted. 
Section 75(v) was inserted into the 
Constitution "to make it constitutionally 
certain that there would be a jurisdiction 
capable of restraining officers of the 
Commonwealth from exceeding federal 
power".3"n a democratic society privative 
clauses threaten the fundamental balance 
between two arms of government by 
removing a key role of the courts as the 
watchdog against executive impr~pr ie ty .~~ 

In effect, what is being attempted is to 
'judge-proof' migration decisions. The 
mechanism for achieving this is to rely on 
the possibility that the privative clause will 
trump S 75(v) of the Constitution. In 
principle, positive rights granted in the 
Constitution should not be abrogated 
lightly. There are surprisingly few of them. 
Moreover, this right - the right to seek 
review by the High Court of executive 
declslon-making - represents the 
foundation stone for the administrative law 
system in this country. The High Court as 
the upholder of the rights i r ~  Lire 
Constitution is likely to think carefully 
before it concedes unbridled power to the 
executive pariicularly wl1e11 il aire~ls a 

high volume area of administrative 
decision-making. Indeed, as Barnes has 
noted there should be "a lea1 conflict from 
pat-liarne~?t's point of view in the notion of 
an unenforceable right" (italics supplied).58 

There are other reasons why the attempt 
to give virtually exclusive jurisdiction to 
rr~iyraliuri LriLu~ldls is abhorrent. In the first 
place, it deprives someone of a remedy 
for wrongful government action and that 
means, in effect, "to grant dictatorial 
poweru.3" 

Whatever is said about unrneritorious 
claims by would-be migrants, it has been 
a proud tenet of our legal system that it is 
open to all, even to non-citizens. Our 
stature as a nation would be diminished 
by any erosion of that principle. Further, to 
say that all applicants have access to 
administrative review by the migration 

tribunals is no answer since that right is a 
partial and incomplete one. 

For the High Court to embrace this 
privative clause would be to ignore 
precedent. The reason for the traditional 
reluctance of the courts to give full effect 
to privative clauses is that by doing so 
they permit inferior courts or tribunals to 
exceed the statutory limits of their 
jurisdiction without check. If the ouster 
clause in the proposed migration 
legislation is upheld it would sanction the 
logical contradiction that a body with 
powers limited by statute may expand 
those powers at will. 

That notion has always been anathema to 
common law courts of superior 
jurisdiction. Witness the now well-known 
exchange between the current Chief 
Justice of the High Court, Sir Gerard 
Brennan, and counsel appearing for 
Lorenzo Erviri i r r  tlre special leave 
application against the cancellation of 
Ervin's entry visa. His Honour commented 
of Par L 8 of the Migration Act 1958 (Cth), 
which excludes judicial review of certain 
grounds of review, that it was 

a matter of the gravest constitutional 
importance ... that this Court does not 
have the jurisdiction to control unlawful 
acts committed by a Minister 

and the argument put by Ervin's counsel 
that the High Court lacked jurisdiction in 
the matter was 

completely inconsistent will1 Ille IIU(~UII of 
judicial review for it would isolate the 
Executive from judicial control in respect 
of acts done which are unlawful, and that 
cannot be, surely, the intention that one 
would either attribute to the Constitution 
or tc the ~ a r l i a m e n t . ~ ~  

Behind that comment is the belief in the 
value of judicial review, a belief which is 
shored up by the common law 
presumption of statutory interpretation that 
the jurisdiction of the courts should not 
lightly be taken away 41 That presumption 
is given even stronger force in relation to 
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t he  administrative law jurisdiction by 
s.75(v) of the Constitution. 

Finally, it would b e  misguided to believe 
that the Court would uphold the full import 
of the ouster clause because of the 
stature of the court or tribunal, or the 
expertise of the decision-maker in the 
subject matter of the decision - an 
argument often presented in the case of 
bodies in the industrial relations arena.42 
Neither of those pre-requisites - stature or 
specialist membership - applies in the 
case of the migration tribunals, and given 
the High Court's recent statement in Craig 
v South ~ u s t ~ - a l i a ~ ~  affirming the 
secondary status of tribunals, I see no 
reason for optimism about the degree of 
deference which the Court would be 
prepared to give to the relatively new 
migration tribunals 

3 Validity of the privative clause in 
relation to the Federal Courf. 

The privative clause is aimed principally at 
the Federa l  Co~~r t  How effective is it likely 
to be? Clause 476 of the Bill is designed 
to preserve so much of the Federal 
Court's jurisdic:ion u n d e r  S 75(v) which t h e  
High Couri also retains (see earlier 
discussion or: the effectiveness of the 
privative c l ause  in relation t o  t h e  High 
Court's jurisdiction). In addition, however, 
the Federal Court's review powers over 
personal discretionary decisions by the 
Minister, and over decisions which have 
not been fuliy considered by the merit 
review tribunals are ousted. The questions 
to be answered are whether the ouster of 
the Federal Court's jurisdiction under 
s.75(v) will be coterminous with that of the 
High Court, and. if not, what is the ambit 
of each? Second, are the additional 
exclusions likely to be upheld? 

In Oavid Jones Firiance & Investments Pf 
Ltd v Federal Cotnmissioner of Taxation X 
it was held by majority (Morling and 
French JJ. Pincus J dissenting) that "it is 
apparent from the language of S 398, its 
identity with that of S 75(v) and the second 

rcading s p c c c h ,  that t h e  intention of the 
legislature was to confer on the Federal 
Court the full amplitude of the original 
jurisdiction of t h e  l ligh Court under  s 
75(v)", subject only to the specific 
statutory restrictions in S 398 itself.45 
Their Honours went on, in relation to 
statutes post-dating the Administrative 
Decisioi~s (Judicial Review) Act 1977 
(Cth) s 4 - the provision which nullified the 
effect of privative clauses in federal 
legislation in force at its commencement - 
"there will be a powerful presumption, in 
the absence of clear words to the 
contrary, that no such displacement, 
qualification or limitation is intended".40 
For as Morling and French JJ noted, the 
consequence for the High Court of any 
erosion of the Federal Court's jurisdiction 
would be that it would "effectively return it, 
contrary to the legislative intention, to the 
exclusive province of the High ~ o u r t " . ~ '  

The practical implications which their 
Honours discerned are a powerful 
disincentive to treating the Federal Court 
diifsrently frnm t h e  High Court That 
disincentive has received an added 
imptiirs in recent times by the 
cor.za:enaticn of High Coirrt decis ions  
( W ~ ~ s o n  v Minister for Aboriginal and 
Toms Strait Islander ~ f f a i r s , ~ ~  Grollo v 
~ a l n ~ e r , ~ ~  a n d  Keble v Director of Public 
Prosecutions (NSW)~') which have 
developed the concept of an integrated 
federal court sysleiir for the purpose of the 
exercise of federal judicial power. 

A kev element of these cases has been 
the requirement that courts, both federal 
and state, should continue in existence 
and ~y implication continue to be available 
for ine exercise of their jurisdiction. Since 
the supervisory jurisdiction of the High 
Cc-r: and Federal Court is but one 
element of the exercise of federal judicial 
power, it can be postulated that the High 
Coun might be prepared to find an implied 
constitutional right arising from these 
principles that the Federal Court, like the 
High Court, retain its jurisdiction in this 
area largely unfettered. Otherwise if the 
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rederal Court were muzzled by a judye- 
proof privative clause, that might 
effectively disable the High Court itself. 

As to the specific Federal Court exclusory 
provisions, the comment under 4 on the 
success of limlted prcvative clauses 
suggests that the time-limited element of 
the clause may well be upheld, and to 
require that the review jurisdiction should 
not be exercised until merits review rights 
are exhausted is not unreasonable. 

4 Other options 

There are other options for reducing the 
number of judicial review applications. 
However, the preliminary point should be 
made that any action may be premature. 
The government should take heart from 
three migration decisions5' - the decisions 
in Ozmanian, Wu Shan Liang and Guo 
Wei Rong - which are likely to have a 
major impact on the claimed activism of 
the Federal Court in this jurisdiction. It will 
take eighteen months to two years before 
the effect of these decisions is fully 
manifested but they will undoubtedly result 
in a downturn in the number of decisions 
which the Federal Court will be wll!ing or 
able to review and there is already 
anecdotal evidence that this is happening. 

Assuming that positive steps are required, 
it is clear from the treatment of privative 
clauses in common law countries that 
limited privative clauses are more likel!r to 
be upheld by the courts.52 If that history is 
heeded, one option would be for the limits 
of migration review to be spelt out by 
Parliament in legislation. There are clearly 
democratic reasons why this is a more 
satisfactory solution.53 There are two 
proposals which suggest themselves (and 
I claim no originality in suggesting either): 

= Parliament should list those decisions 
which it does not wish to be reviewed. 
It attempted a partial list in the 
Migration Legislation Amendment Bill 
(No 5 )  - but only of those decisions 
which would not be subject to the 

upe~~dliui-~ uf Llie piivdlive ~lause." l1 
should also be possible for it to 
schedule those areas of decision- 
making over Which it would prohibit 
review. The list could be included in 
the Migration Act 1958 (Cth) itself; or 
by addlng to Schedule I ot the 
Administrative Decisions (Judicial 
Review) Act 1977 (Cth). Limited 
deference, rather than denial, might 
better promote the purpose of 
restraint. 

Preferably, however, there could be 
instituted a review by leave procedure 
for migration decisions heard by the 
Federal Court. That would require an 
amendment to the Judiciary Act 1903 
(Cth) S 39B. The High Court 
successfully operates such a system, 
and a similar scheme cot~ld be 
introduced at the Federal Court. The 
criteria for its exercise could be spelt 
out in legislation. For example, the 
matters excluded might be questions 
of general importance to the migration 
jurisdiction; cases of manifest error by 
the tribunals; or those in which new 
evidence was available which could 
not ha11e been producec! in the earlier 
hearing.55 Such a restriction should 
be more than adequate to produce 
the dowrllurri i r ~  Ilia rluir~ber uf 

Federal Court cases which the 
Minister is understandably anxious to 
achieve. 

A further option is to lay down 
statutory criter~a for the exercise ot 
the Federal Court's discretion to 
review decisions brought under either 
the Administrative Decisions (Judicial 
Review) Act 1977 (Cth) S 10 or the 
common law jurisdiction imported 
under the Judiciary Act 1903 (Cth) S 

39B. At present, the only criterion for 
exercise of that discretion is found in 
S 10(2)(b), namely, that there is a 
concurrent application before the 
Federal Court or another court in the 
same matter; or an alternative avenue 
for review. It would be possible, 
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perhaps solely for t h e  migration 
jurisdiction, to  identify further criteria 
which the  Court should take  into 
account when assess ing  t h e  
reviewability of s u c h  applications. 

In this context, it is noted that  the time 
limjt of twenty eight d a y s  for review of 
applications which is contained in t h e  
Migration Legislation Amendment  Bill (No 
5) 1997 clause 477 would probably be 
effective. Time-limited provisions a r e  
generally upheld, particularly, as here, 
where there a r e  alternative a v e n u e s  for 
merits review.56 

Conclusion 

Prlvatlve clauses in common law countries 
represent a battleground between two of 
the three arms of government - the  
leg~slature and  the courts - and between 
fundamental principles - t h e  sovereignty of 
parliament a n d  t h e  rule of law, with its 
concomitant principle that all action by 
government and its officials mus t  b e  
lawful. 

There are undoubtedly tensions between 
these principles but if the balance 
between them becomes  skewed too far in 
favour of o n e  or the  other, history h a s  
shown that a democratic society is t h e  
loser. 

If the legislatinn is p a s s ~ d ,  the High C o ~ ~ r t  
will have to  pronounce on the validity of 
this privative c l 3 ~ l s e .  In doing s o  the High 
Court will need  to comment  on the  ambit 
of the  Hickman tests, read in the light of 
the  constitutional rights in S 75(v). Justice 
French, quoting from t h e  Convention 
Debates, had this to  s a y  of s 75(v): 

in moving the inclusion of what become s 
75(v) in the draft Constitution in March 
1898, Edrnund Barton observed that the 
words of the provision "could do no more 
harm and might protect us from a great 
e v i ~ . ' ~  

Let u s  hope that that will b e  the epitaph of 
the High Court's deliberations. 
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