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This paper-was highly comhvended by the
judges of the 1997 AIAL Essay Prize in
Administrative Law.

Part .1: Introduction

The decision of the High Court in Brandy v
Human Rights and Equal Opportunity
Commission'  ("Brandy") ~ brought into
focus the longstanding -tension -between
the limitations in- the - Commonwealth
constitution regarding the bodies that may
exercise - judicial power - and the
administrative necessity to have executive
tribunals exercising. ' - supervisory
jurisdiction over government ' decision-
making. -Chapter Ill, section 71 of the
constitution vests the judicial power of the
Commonwealth "in the -High Court of
Australia, such other federal courts as:the
Parliament -creates and in- such. :other
courts--as:- it~ invests ' with. : federal
jurisdiction". Since the High Court decision
in the Boilermakers’ case in 1956,% it has
been settled ‘law. that the constitution
precludes judicial power being vested in a
body other than a court established in
accordance with chapter ll. . -

In Brandy, the High Court found that a
statutory scheme.  which . ..mnade
determinations ‘by the Human-Rights and
Equal Opportunity - Commission
("HREOC") enforceable, in the absence of
judicial ~ review;  invalidly - ‘conferred
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judicial power upon a body not established
under-chapter Il of the constitution. The
immediate effect of the decision was to
preclude determinations of the HREOC
from being enforced unless- the :Federal
Court also found the relevant action to be
contrary to the relevant human rights
legislation.3 Enforcement of such
determinations can now only be effected
through the judicial process. The broader
effect of the: Court's -decision ‘was to
remind administrative tribunals of their

limited = authority and status in
administrative review.

Adminisfrative tribunals and
government -

The Commonwealth constitution

distinguishes the powers of the executive,
legislative - and  judicial  arms: of
government. One of the. most litigated
constitutional matters .in -relation to the
issue of the separation of powers is the
division of power between the executive
and-judicial branches of government. The
High Court in Brandy found -that the
uncertain boundary between judicial :and
executive- power had. been breached by
the legislative scheme in.question. Prior to
this - decision, - however,; - the . plethora - of
federal administrative: tribunals: had been
able toedge: closer:to.the.roles -played by
courts due to the difficulties in.determining
the . limits.. of-.judicial .. power. The
exponential-growth’ of ‘legislation .(at least
in the volume of Acts, if not their number")
in the:past two decades -has created an
imperative for administrative review due to
the increase in decision-making. pursuant
to: statutory critcria. In addition, onc of the
aims of the administrative law package
was to ensure that individuals subject to
administrative  decisions.  had- an
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expeditious and inexpensive right of
appeal or review. Courts are generally
acknowledged as being unable, or unable
fully, to meet these requirements.’ It is
against  this background that
administrative tribunals-emerged to fill the
need for review without immediate
recourse to the courts. Administrative
tribunals are generally viewed as
providing -an informal or unintimidating
avenue of redress for individuals who feel
aggrieved - by government 'acliuuﬁ “and
have become an entrenched part-of the
administrative landscape at the federal
level of govemment i

The - Ieglslatlve schemes . incorporating
review by federal administrative tribunals
are numerous. -Aside  from:ithe: broad
jurisdiction:" currently - exercised: by the
Administrative Appeals Tribunal ("AAT"),

since federation many: legislative schemes
have included reference to specialist
tribunals such' as'in the areas of taxation,
broadcasting, corporations and securities,
immigration, industrial relations, public
sector employment social-security and
veterans' affairs.® - Early indications: of :the
tension between' judicial:-power: and‘ the
power of administrative tribunals emerged
in the fields of taxation in the BIO: cases’

and . industrial’ ."relations in: wthe
Boilermakers" case.'® In"both: cases, the
Court's-=-approach...led-to. -significant

alterations to the structure of the tribunals
in question. ‘For -example, : the " Taxation
Board of "Appeal was changed to -the
Board of Review.with different powers and
the ‘Court: of-Congiliation. and - Arbitration

was abolished ‘and replaced by two -

separate.:bodies; ‘namely. the Conciliation
and-i* Arbitration.. Commission ‘and - the
Commonwealth “Industrial. Court. The
history ‘of the High:Court's:approach to the
powers of: administrative tribunals is
discussed in detail-later:in: this :paper and
at this point it is sufficient to -acknowledge
that the Court's .early: views were largely
restrictive of the powers: of -tribunals.
Despite : this early evidence: of ~judicial
antagonism toward -~ “administrative
tribunals, tribunals continued to-muitiply in

e

number to the extent that the
administration of complex legislative
schemes has now been structured around
them. Judicial review has been relegated
to the ‘last resort’ for aggrieved
individuals."

With this trend of conferring jurisdiction
upon  administrative  tribunals  has
developed the need to give them the
indicia of authority. Powers to award
cusls, issue suinmons, take: evidence on
oath--and to conduct formal, court-like
hearings have gradually been-adopted by
various tribunals to shore-up their status
in the hierarchy of review. It is therefore
not surprising to note the gradual increase
in the powers conferred upon tribunals
with a view to making their determinations
the final step for aggrieved individuals. For
cxample, scctions. 27 "and 30  of the
Administrative Appeals Tribunal Act 1975
("the AAT Act") grant the AAT the power
to determine matters: upon application by
persons "whose interests are affected" by
an . administrative ‘decision . within .the
jurisdiction. of the AAT. Section 31 .of the
AAT. Act.then provides that if the Tribunal
decides that.the interests of a person are
affected by: a decision, the decision of the
Tribunal is conclusive. Such- conclusive
powers. of determination were previously
considered-the traditional preserve of the
courts: and - yet the perceived -need. for
certainty and -authority. in- relation - to

tribunals” - ‘has - led. - to. - significant
developments. and ‘increases " in their

powers. .-

Adjudication of human rights issues by
trlbunals

The area of human rlghts regulatlon in
Australia- exemplifies the evolution of the
powers of ‘executive: tribunals. Statutory
regulation- and the ‘creation of a- human
rights::tribunal. form the - core of the
Australian response to the need for the
elimination ~ of = discrimination  and
recognition of human rights. This
approach commenced with the enactment

of the Racial Discrimination Act 1975.. .
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which focused on - conciliation and
mediation by the Race Discrimination
Commissioner as the primary steps in
addressing. racial - discrimination. . Court
proceedings could be - instituted where
conciliation and mediation failed to resolve
the matter, with injunction or damages
being the main avenues of judicial remedy
in such cases.

In 1981, the Human Rights Commission
was - created pursuant to the Human
Rights - Commission Act 1981 and it
assumed the intermediate tribunal position
between the conciliation . process and
resort to the courts. The Commission-had
the - power to determine whether an
unlawful act had- been: committed and
made recommendations to the minister."?
As the opinions of the Commission were
not "binding" on the parties, there could
be no issue of the Commission straying
into the f eld of judicial power

The Commission was: succeeded by the
HREOC which was created by the Human
Rights and Equal Opportunity Commission
Act 1986.° The HREOC currently
comprises -a -President, -Human Rights

Commissioner, Race Diecrimination
Commissioner, - Aboriginal - and. ' Torres
Strait: - Islander . - Social: . . :Justice
Commissioner, . Sex -Discrimination

Commissioner, Privacy Commissioner and
Disability . Discrimination Commissioner. ™
Initially, the powers of the HREOC were
restricted to the-making of declarations
that the actions.in question were unlawful
and -that certain' remedial. action should
follow: The ‘determinations could only: be
legally - enforced through -a
party/complainant lnstltutlng proceedings
in the Federal Court.'® The Federal-Court
would then hear the matter de hovo and
reach 'its own views in relatlon to- the
ongmal complamt

The limited powers: of the HREOC were
emphasised by . the. Federal - Court in
Aldridge v Booth'® and Maynard v
Neilson."” In Aldridge v Booth, Spender J
found that despite the investigation of a

complaint by the HREOC, subsection
82(1) of the Sex Discrimination Act 1984
required the Court to satisfy itself that as a
matter of law and fact the actions in
question were unlawful.'® The following
comments of Spender J demonstrate the
lack of authority accorded to HREOC
determinations once the matter reached
the Court:

[TIhe court is bound to proceed only on
evidence properly admitled before it in
accordance with the rules of evidence, a
stricture that does not necessarily ‘apply
to the Commission. Independently of that

. consideration, the evidence . before the
court will frequently not be the same as
that before the Commission. It seems to
me. having regard to the terms of s.
81(2), that any  findings by the
Commission can be of no assistance in
the performance of the task entrusted to
the Federal Court by s 82(2). That is not
to say that what occurred before the
~Commission is irrelevant; by way of
~example only- it frequently wili- happen

Ahat,  in matlers  of : credibility, - the
consistency of accounts. .will . have
significant  evidentiary ~consequences;

" but the court has to exercise lts own
19
. mlnd on material properly before it.

This approach meant that a complaint was
investigated afresh by the Federal Court
and therefore a determination by the
HREOC was without effect if challenged
or not complied wuth InHall v A & A
Sheiban Pty Ltd? Lockhart J put the
powers of the HREOC into a constltutlonal
coritext: '

~ Plainly ‘the ‘feason for -the legisiature's -
enactment of "s . 81 [of the- Sex
. Discrimination -Act 1984] in..its -present
. form, which invests the Commission with
~ the power to’ make declaratlons that of
‘themselves havé” no “forée, effect or
# - operation’and “which:ptovides that" the
- Commission's findings do not :bind the
parties, is. to. make clear that the
. Commission does not exercise the
"“judicial ‘power of the Commonwealth,
which is-exercised only when a matter
comes before the Federal Court under
sec.82.

Despite the constitutional reason for the
limited. powers of the HREOC, concerns
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emerged regarding the expense of
instituting proceedings: in the Federal
Court and the uncertainty inherent in the
duplication of investigation. For example,
in . Maynard- v Neilson,?® -~ Wilcox J
commented that the‘ unenforceability of
HREOC determinations could cause even
greater hardship to a complainant if the
respondent did not comply with the
determination. His Honour concluded that
in these circumstances it would be'better
to dispense with the inquiry procedure of
the HREOC and amend the legislation to
provide an immediate right of action in the
Federal Court if a matter could-not be
resolved through conciliation. - Criticism
such as this led to the powers of the
HREOC being. mvestrgated by a:Senate
committee with a view: to-finding -ways in
which to ‘give determrnatlons of the
HREOC some "teeth"' '

in November.-s1992-,,,-the ‘Senate. Standing
Committee-'on: Legal and: Constitutional
Affairs released “its’ report Rewew of
Determinations of the Human nghts and
Equal Opportunrty Commrssron .and the
Privavy Curnmiissioner. In. the- report the

majority .of the Committee. recommended :

that the . .various Iegrslatlon conferrmg
jurisdiction.on the HREOC be amended to
allow determmatlons to. be reglstered with
the-Federal Court and take: effect as an
order: of . the Court if not challenged
through  the commencement of judicial
proceedings within a prescribed time. The
effect of this proposal was to permit
HREOC determinations to be enforceable
by virtue - of. registration rather. . than
through jUdICIa| revrew "However, where
s lodged W|thrn the
prescribed. period, - the Federal Court
would: review: the determination.- Where
judicial * review-: -was: pursued, - the
lntroductlon of ! new evrdence" (evrdence

only proceed with the Ieave of the Court
This. would - ‘ensure ~ that:-the -evidence
considered by the Court and the HREOC
would be similar which in turn could
increase the possibility of ‘the same
determination  being  reached. ~ The

recommendation of the Committee -was
accepted-by the Government and enacted
through the -Sex Discrimination and Other
Legislation Amendment: Act. 1992. That
Act - established the scheme reviewed by
the High Court in the Brandy decision.?

It is important not to overlook the
importance of the amendments which
gave rise to the decision in Brandy.
Essentially, the - high level - - of
dissatisfaction with the -previous :scheme
based on judicial enforcement - brought
about an innovative approach to defining
tribunal powers. It was no:longer politically
acceptable to require complainants to go
to.the. effort. and expense of Federal Court
review-to.enforce a determination in their
favour and- concurrently - run- the risk of
receiving an adverse determination by the
Court. Judicial review- was. considered to
be a more appropriate course of action for
the party dissatisfied . with a . .HREOC
determination, rather than a complainant
who has achleved ‘his or her deswed
outcome : -

The ‘new scheme: was supported by the
Attorney-General's ::Department. “In. -an
opinion: dated 12:-November 1991, the
Chief General :Counsel .of the Attorney-
General's Department, Mr-Dennis Rose,
expressed the view: that removing. the
requirement for judicial-review in uider-to
enforce a_determination- by the - HREOC
did- . not - contravene the . constitutional
allocation .of judicial ;power: in Mr Rose's
view-the new scheme was analogous to
the- {aw concerning -default: judgments in
that: registration’ of the :determination with
the Court:gave the'respondent to- the
proceedings the:"originating -process" to
contest thé claim ‘and:where this was not
availed of within the prescribed penod the
determination should:be enforceable.?* On
this approach, there was no-conferral- of
judicial power on the HREOC, rather, the
failure -to. pursue - Court proceedings
precipitated  an .order: of the Court. by
"default”. . :
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Administrative necessity
constitutional limitations

The development of administrative review

in the area of human rights is instructive of
the growing reliance .and  importance
placed - on tribunals . by - the - federal
government. As shown above, regulation
of ‘this area started from a purely
conciliatory or mediation role played by
the tribunal, developed through various

levels of determinative powers which‘were.

only enforceable through judicial - action
involving a hearing de novo, to a relatively
self-contained - scheme - including- ~ the

potential for:enforcement without: judicial
hearing. Prior-to the decision in Brandy, .

independent action by the :Court was no
longer a prerequisite for enforcement of a _

HREQC determination.

The continued rehance upon tribunals in-

the area of human rights -in Australia
demonstrates  that - an
solution. -to ‘dealing with. human rights

issues has been considered successful. It

may . be  that society. views -judicial

proceedings as inappropriate andless

sensitive to the needs of parties-in this

area. Whatever the reason for the general -
in.

reliance. on administrative tribunals
Australian-government, the fact remains
that tribunals: have. grown::not only .in
number but also in terms of their functions

and powers. Is fthis-develdpment at-odds
with - the stricture “of section 71 of the
constitution? If so, how can the legal and. .
administrative requirements be reconciled- _
to ‘reduce the. possibility of challenge. to-
the:
their’

cand
of

the ~ powers-. ‘of . tribunals
consequent”’  diminution
effectlveness and efﬁcnency'7

The aim of thls paper is’ to examine: the -

decision of the Highi Court in Brandy.in the

context of the Court's previous views .
and - .
administrative tribunals. One issue to be

in’

regarding judicial power

addressed is whether the decision

versus -

-administrative

The . implications - of the decision . are
considered in the context of the difficulties
for structuring federal administrative
schemes arising from the limitations on

-the ‘exercise of judicial power in the

Commonwecalth constitution. The decision

Zin Brandy demonstrates the problems

which section 71 of the constitution raises

for developing schemes of review which

meet the complex needs of modern

- government. As will :become: apparent,

-this issue is further exacerbated by the

uncertain definition of - -judicial - power
utilised by the Court. If the uncrossable

"ine" set by section 71 is always shifting

“paper will

or obscured, the issue of conferring
powers upon administrative tribunals will
continue to be problematic. Finally, this
consider the  -possibility of

- developing a new -approach- to judicial

power which would allow for the needs of
modern government. Such an approach
could redefine the parameters: of judicial
power in relation to administrative
tribunals by accepting the broader, public
law interest served in having tribunals with
extensnve powers. ‘

Part 2 Brandy v Human Rights and

Equal Opportunity Commission

“Introduction:

.As.discussed -above, the scheme under

review . in the Brandy decision resulted

- from a widespread view that enforcement

"Despite - the. :judicial:.-comment,

of .human rights required a. scheme which
was ‘not: dependent upon:judicial review.
Senate

- _Committee  report- and  the view of the -

Brandy is a logical development in the -

Court's  approach,” an - unexpected

departure, or a distinguishable aberration. -

_Attorney-General's: Department which led

to the scheme; .on.23: February 1995 the
High: Court found- key - aspects’ of the
scheme constntutlonally mvahd

Th‘e publicity which followed the Courl's

- decision in Brandy was extraordinary in its

. extent and concern about the implications
" of

the case.?® Other legislation
“incorporating similar enforcement
-schemes was thrown into doubt®® and

~there was public concern that there would
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be a return to a situation where human
rights law in Australia was impeded by the
cost and delay of judicial review.”” The
level of public reaction to the High Court
decision reflected the concern which led to
the . creation of - the .scheme and the
sudden public awareness of the limited
powers.. of - administrative tribunals. The
Court . -had, :: it .-seemed; . suddenly
reasserted its role in the determination of
human rights and rejected the more "user-
friendly" ~ scheme  developed - with
widespread support. If nothing else;. the
High = Court - ‘décision in . Brandyis
significant because of the way -in: which it
focused public attention on the: difference
between. courts:.and: . administrative
tribunals in publici‘administration.: The
decision.. is - .also :significant -dile - to -the
resolute manner:in:which:the High: Court
rejected <@ <rodel: “of -.administrative
necessity in- favour of  strict- constltutlonal
requtrements X :

Facts of the case:

The ngh Court decnsxon in‘; Brandy v
Human R/ghts and Equal Opportunity
Commission® ("Brandy").-arose out of-a
complaint to the Human 'Rights and'Equal
Opportunity  Commission  ("HREOC")
pursuant to section 22 of the . Racial
Discrimination Act 1975 (Cth) ("the Act").
The complaint was lodged by John Bell,
an officer: of the:Department of Aboriginal
Affairs which later became the Aboriginal
and--Torres Strait:[slander :Commission
("ATSIC"), --against - fellow -officer - Harry
Brandy. The .complaint- alleged . verbal
abuse and ‘threatening behaviour by Mr
Brandy. and:: included - :a .. complaint
regarding the:inadequacy of the response
of 'ATSIC. :and- its- Chief- Executive Officer.
The complaint alleged . breaches = of
sections 9 and 15 of the Act which make
.racial . discrimination :-unlawful. generally
and - spegifically: in .the:.".context -of
.employment. crt :

The HREOC, as constitutedv by .Mr Castan
QC, investigated the complaint and found
it to be substantiated. On 22 December

‘to - the .:.Federal.

1993, Mr Castan declared, inter alia; that
Mr Brandy and ATSIC respectively. should
pay $2,500 and $10,000 to Mr Bell by way
of damages. for the pain, humiliation,
distress: and - loss. of - personal . dignity
suffered by Mr..Bell. In.-accordance with
§25ZAA of the Act (discussed below), this
determjnation was lodged by the HRFOC
for registration with the Federal Court on
23 December 1993.

On 20 January 1994, Mr Brandy applied
Court : pursuant-- to
subsection 25ZAB(5) of the Act for review
of the detetrmination. He also:commenced
proceedings in ‘the High .Court claiming
that the sections of the Act which provided
for the registration: and. review of a
determination ‘' were invalid. by reason of
the requirements of chapter Il of the
Commonwealth constitution.

In its unanimous decision, ‘the High Court
found:that the relevant registration and
enforcement. provisions of the Act were
invalid: ~The: decision. of the Court was
‘handed down' with two sets of reasons,
firstly, -the joint-judgment. of Mason CJ,
Brennan and Toohey JJ and secondly, the
joint judgment of Deane, Dawson,
Gaudron:“and -McHugh <JJ. In. essence,
there is little -variation- between ‘the  two
sets - of - reasons..: Both examined the
statutory :scheme -for registration and
enforcement iin the Act.and the case law

‘relating to the nature.of judicial power and

found ithat:-one of the critical elements of
judicial -power, - namely- the -ability to
enforce ‘a :decision; ‘was conferred upon

an administrative.or executive body in this -~

case. - On: this . .basis,  the relevant
provisions 7. amounted to. . -the
unconstitutional conferral of judicial power
upon--an.. administrative - tribunal not
constituted “underchapter . Il of the
constitution. :

The Ieg:slatlve scheme
At issue in Brandy were provisions of the

Act which allowed for a determination of
the  HREOC to be registered with -the
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Federal Court and subsequently enforced
as a decision of the Court in
circumstances where the determination
was not the subject of an application for
review by the Court. Given the unusual
nature. of the scheme, the relevant
provisions warrant examination.

Section 25Z of the Act authorised the
HREOC to inquire into a complaint and
make a determination in the form of a
declaration of the lawfulness of the
conduct complained of and ‘specifying
action that should flow as a consequence.
One of the declarations authorised by the
legislation = was the  payment of
compensation for any loss or damage
suffered by reason of the conduct of the
respondent. Subsection  25Z(2),
nevertheless, provided that a
determination "is not binding or conclusive
between any of the parties to the
determination”.

Subsection 25ZAA(2) of the Act required
the HREOC, as soon as' practicable after
the determination was made, to “lodgethe
determination in a Registry of the Federal
Court".- Lodgement for registration was a
mandatory - requirement. . Subsection
25ZAA(3) imposed an obligation- upon the
Registrar of the ‘Federal Court to register
the determination. Section 25ZAA ‘had no
application where the respondent was a
Commonwealth agency or the principal
executive of 'a. Commonwealth - agency
(discussed below). Pursuant to subsection
25ZAB(1), a determination registered by
the Federal Court had effect as if it were

an order made by the Court. However, no
action-to enforce the determination. could
be: taken before‘the end of the appilication
‘and review period (28 days) during which
the respondent alone could apply-to the
Federal -Cowrt for review  of .the
. determination (subsections
257AB(3),(4),(5),(6) and (11)). Subsection
25ZAB(7) limited the power of the Court to
grant an extension of time for applications
to “exceptional circumstances”.

The decision of the High Court

The reasons of the High Court were
relatively brief considering the vast body
of case law on the issue of judicial power.

As . the challenge in Brandy dealt
exclusively  with  the  registration/
enforcement  provisions, the Court

concentrated on a few leading judgments
which dealt with the power of enforcement
as one of the characteristice of judicial
power.

The joint judgment of Mason CJ, Brennan
and Toohey JJ

The Jomt judgment of Mason CJ, Brennan
and Toohey JJ referred to the decisions in
Huddart, Parker & Co Proprietary Ltd v.
Moorehead,®® Rola Co (Almfralla) Pty I td
v. The Commonwealth and Reg v.
Dawson for the proposition that a
common, though not exclusive,
characteristic of judicial power is a
tribunal's ability to make binding and
enforceable decisions. Whilst thé Court in
Davison found that it was possible for a
tribunal to exercise judicial power without
having the power to enforce its decisions,
Mason CJ, Brennan and Toohey JJ in
Brandy appeared satisfied that
enforcement was a strong indicator of an
exercise of judicial power.

In this judgment, their Honours briefly
canvassed other common aspects of
judicial power such as the power to
determine the existing rights .of parties (as
opposed- to ‘the ‘non-judicial  function of
determining future legal rights, discussed
below), the power to. punish for. criminal
offences -and .to: try actions for breach of
contract:: ‘However, Mason CJ, ‘Brennan
and’ Toohey JJ - did not consider in any
detail the fange of indicia of judicial power
due to the fact that the Brandy challenge
was limited to reviewing the
constitutionality of the registration and
enforcement provisions. In  addition,
subsection 25Z(2) of the Act unequivocally
provided that determinations were "not
binding or conclusive between any of the
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parties . to: the. determination”. - Their
Honours had regard to the decision in
Aldridge v Booth®® and concluded that
subsection-25Z(2) meant that the holding
of an inquiry -and the making of a
determination’ under the Act could not of
itself be seen as an exermse of  judicial
power 3

The followmg comment in - this joint
judgment compares.previously recognised
exercises of judicial power with: the
present teglslatrve scheme

fWihen A alleges that he or she has
suffered loss or damage as a ‘result ‘of

B’s. unlawful . conduct and . a . court .
determines that B is to i ay’ &
“money ‘to"A by way of’ compensatlon a
there-is an: exercise of judrc1al power.
The determmatlon |nvolves an’ -exercise
. of such power not slmply because jt’ ‘|s

determlnatlon is ‘made’ by reference to

the - ~application of .. pnncrptes “and”

- standards' “supposed already: to-exist’:
Andthe determination is. binding - and
authorltatlve in the. sense that there is. .
what has’ been  desciibed “‘as * an
immediately enforceable liability of'B to"
pay - A " the. ‘sum -in..:question. :
Consequently, even if the. determtn‘ation
in such a case were to .be made.by an
administrative ~ tribunal and not by a
court, the: determination would constitute

~an"eéxercise of judicial power, although
not one in conformlty with Ch.lll of the
constrtutlon

in the present case, the determlnatlons
by the Commission for the - payment of
damages by the appellant and ATSIC
were: ; madé ' by: reference: to - the
- application: ofithe pre-existing ‘principles
and ;. standards, . prescribed " by the
_provisions of 539 ‘and 15 of the Act.
Accordlngly, only distinction bétween-
“'the determmatlon‘ ‘supposed ‘in the last
sentence’ of :the. preceding. paragraph
and . . the.. determihations by .. the
Commission in the present case is that
the Commlssrons determmatrons only
become brndmg on “the partres and
enforceable “after registration: of the

determinations in the Federal Court:

This passage indicates that while the
powers of determination vested in a court
or tribunal may be the same in terms of

applying - pre-existing principles and
standards, the:inability of the tribunal to
enforce its determinations weighs against
the latter exercising judicial power. In this
case, - ‘their Honours: found that the
relevant provisions. of the Act included a
scheme of enforcement based. on' the
powers of the Federal Court without a
determination by the Court. Their Honours
therefore concluded that the prowsrons
were rnvalrd

[Wihatever might be the enforceability of
a declaration that the plaintiff .."do
apologisc", a dcclaration that the plalntlff
"do pay the sum of $2500" to_the third
defendant, once registered, attracts the
operation of 53 of the Federal-Court of
Australla Act 1276 (Cth). By that.section;
a person in whose favour a judgment is
“given js entitled to the same remedies for
enforcement, by execution or otherwise,
* as are allowed by the laws of the State

or Territory applicable.

The registration of a determination
created a debt . enforceable at law.
Togethier - with - the - provision .in" section
25ZAB that a registered determination has
effect” "as if it' were: an. order by. the
Federal Court!, the legislative scheme
clearly : -intended -~ to - confer . legal
enforceability upon the determinations. It
was -therefore found that section 25ZAB
purported . to prescnbe . what~ the
constltutlon does not permtt

The jomt judgment of Deane Dawson
Gaudron and McHugh JJ .

As . indicated above, there s little - to
distinguish  the. approach adopted in the
two' judgments. .The ;judgment: of Deane,
Pawson, Gaudron :and:McHugh- 1) also
acknowledged the  difficulty in - defining
judicial- power % and recognised that "there
are functions which, when performed by a
court; constitute the exercise of judicial
power but, when performed by some other
body, do not: "3 in a brief summary of the
debate - surrounding the definition. of
judicial power, their Honours made the
following comments:
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However, it is not every binding and
authoritative  decision made in the
determination of a dispute which
constitutes the exercise of judicial power.
A legislative -or administrative - decision
may answer that description. Another
important element which distinguishes a
judicial decision is that it determines
existing rights and duties and does so
according to law. That is to say, it does
so by the application of a pre—exlstlng
standard rather than by the formulation
of policy or the " exercise *of an
administrative discretion. Thus Kitto J in
R v Gallagher; Ex parte. . Abcrdarc
Collieries Pty Ltd said that judicial: power
consists of the "giving of decisions in the
nature of adjudications upon disputes as
to rights or obligations arising from the
operation of the law upon past events or
conduct”. But again, as was.pointed out
in Re -Cram; Ex parte Newcastle
Wallsend Coal Co Pty Ltd, the exerczse
of non-JudlmaI functions, for example
arbitral - powers, may also involve the
determination of existing :rights: and
obligations if .only as the .basis for .
prescnbrng future rights. and
oblrgatlons

The above comments brlng into sharp
focus the mdetermlnate and equrvocal
nature of most of the recognlsed lndlcla of
jUdICIaI _power. . No sooner is a
charactenstlc of the power determined,
but an. exceptron emerges It is therefore
not surprising that their Honours dld not
venture further into. the mire of def’ ining
}udludl power. Having examlned previous
cases . regardlng the enforceabllrty of
decusrons and found that this attribute,
whllst not determinative, "may serve to
charactense a function as judicial when it
is othenmse equrvocal" their Honours
canvassed no further attnbutes of the
power. The capacnty of a body to glve a
decrsron enforceable by execution was
one ‘way in which the concept of ;udrcral
power was manlfested

In thrs joint ,rudgment, their. Honours
canvassed “similarities " between
acknowledged attributes. of Judlmal power
and the HREOC's powers, partlcularlv in
relation to deciding controversies between
~ parties by determining rrghts and. dutles
based upon existing facts and law and the

remedies that the HREOC could award,
including damages and declaratory or
injunctive relief.. It was then held:

- However, if it were not for the provisions
providing for the registration and
enforcement of the Commission's
determinations, it would be plain that the
Commission - does -not- exercise judicial
power, That is because, under s 25Z(2),
its determination would not be binding.or
conclusive between ‘any of the parties
and would be unenforceable. = That
situation is, we think, reverscd by the
registration provisions.

Under s 25ZAA registration of a
‘determination is compulsory and under s
25ZAB the automatic ~effect of
registration is, subject to review, to make
the ‘determination binding upon the
parties and enforceable as an order of
the Federal Court. Nothing that the
Federal Court does gives a
determination the effect of an order..... it
is the determination of the Commission
which . is ' enforceable "and it is not
significant . that the .mechanism for
enforcement is provided by the Federal

Court."'3

As with the F ret Jclnt }udgment no further -
comment was made regardlng the nature
of . the " determinative powers ‘of the
HREOC due to the express legislative
provision that determinations were not
binding or conclusrve This follows the
classic. approach of the High Court in
Huddart, - Parker & Co Proprietary Ltd v
Moorehead™ in which Griffith CJ stated
that:

‘ [t]he exermse of [|ud|C|al] power does not
begm ‘Until - some “tribunal which has

" power-to give a burdlng and authuiilative
.-+ degision (whether -subject..to apPeaI or

“ not) is called upon to.take action.

In Brandy, thelr Honours adopted the view
that .the .absence .of a power to make
binding: or-: conclusive determinations
(leaving aS|de the registration provisions)
would -have precluded a finding that the
scheme contravened chapter Il of the
constitution.
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Right of review and default judgments

One area
reasoning were virtually identical was in
relation to the argument that the
provisions Trelating to review by the
Federal Court .could save the legislative
scheme from invalidity. Section 25ZAB of
the Act provided that within 28 days of the
registration of a' HREOC determination, a
respondent could apply to the Federal
Court for review of the determination.
Under section 25ZAC, the Federal Court
had power to review all issues of fact and
law, but a party could not adduce “"new
evidence" without the leave.of the Court.

In an effort to: defend: the - legislative
scheme, the Commonwealth-intervened in
the 'Brandy case and ‘argued " that
registration of .'the . determlnatron was
simply part .of the JUdlClal review. process
by the Federal:-Court. In:other words,
registration ‘could be viewed*as the
originating process “for judIC”l revrew
Enforcement would therefore arise out of
these new "proceedings" rather than the
HREOC determination since it was the
failure to proceed with judicial review ‘that
led. to the enforceablhty of = the
determmatlon by way “of ‘a "default
Judgment" ‘The Commonwealth also
argued that the nature and existence of
the scheme of judicial review saved the
registration and enforcement provnsrons
from invalidity. The scheme was
represented as establishing judicial review
by way of the. original jurisdiction of the
Federal Court (that is, fresh proceedlngs)
and not .by way of . appea.”® The
implication of the' latter argument-was that
judicial power was: not being exercised by
the HREOC since there was a fresh
hearing procedtire’ vested:in"' the *Court.
Where a respondent’ applred ‘for: review,
the:- ~ determination ' would . b&come
enforceable: (if at-all) due to”a decision of
the Court and not anyaction of the
HREOC.*" Both joint judgments summarily
~ dismissed these arguments.

in which the fwo sets of

In relation to the argument regarding the
nature and existence of the review
mechanism, the joint judgment of Mason
CJ, Brennan and Toohey JJ succinctly
rejected the Commonwealth's argument:

The argument is without substance for
the simple reason that the determination
ia registered and becomes ‘enforceable
in crrcumstances where the review

procedure [of the Court] is not invoked. 8

The High Court, nevertheless, considered
the nature of the review that could be
conducted by the Federal Court and noted
that the Federal Court was not required to
conduct a.hearing de novo. The. review
proceeded by way of re-examining a
determination of the HREOC* or
rehearing® rather than by way of fresh
proceedings  (where the complainant
would have to make out his. or her case
and call witnesses). It will be recalled that
this was a Key policy intention behind the
development of the scheme. In an attempt
to limit the extent of any duplication in the
consrderatlon of a matter; the scheme
granted the Federal Court the discretion
whether to revrew all issues of fact and
law and there were Ilmltatlons upon' the
mtroductlon of 'new ewdence (although
the meaning of. thrs phrase was ot clear
to the High Court)®" There was no
requlrement that ‘the Court review all
matters leading to the determination and
the extent of the review would be largely
determined by the arguments presentad
as to why the determination should not
stand. Where jUdlCIa| review was
invoked, it could therefore proceed on a
more limited 'basis ‘than the matters
considered by the HREOC In any case,
the nature of the review process of itself
could not save the scheme since there
was no judicial review in the situation
where = a determination became
enforceable. R i

Similarly, both joint judgments rejected
any comparison between the present
system of registration and a default
judgment. It had been argued before the
High ~Court " that registration of a
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determination with the Federal Court was
the originating process and that-in the
absence of a "defence" being: filed in the
form- of an application for review, the
determination should take effect as a
decision of the Federal Court by default.
The Court did not accept this argument. In
the view of Deane, Dawson, Gaudron and
McHugh JJ:

A judgment entered by default is
nonetheless a judgment of the court
whose rules provide for such a course.
The circumstances in WhICh judgment
may be entered are prescribed by the
court itself and the process is one which
is  commenced and brought to a
conclusion. in accordance with those
rutes.> ’

In the present case, however, the
legislative scheme and not the Federal
Court Rules . gave force to the
determination and therefore it could not be
said that there was a default Judgment by
the Court.®*

Individual rights

It is important to note that the obligation
imposed by section 25ZAA to register a
determination of the HREOC did not apply
where the Commonwealth was .a
respondent. In the context of Brandy this
meant that ATSIC could not challenge the
constitutionality of the relevant provisions
as the determination in respect of ATSIC
was not registered and therefore not
subject to the enforcement provisions. In
the view of Mason CJ, Brennan and
Toohey JJ, . parliament apparently
assumed that where a Commonwealth
agency or its pnncmal executive was the
respondent the determination would be
met without the need for reglstratlon The
legisiation, nevertheless, made provrsnon
for an appllcatlon to the Federal Court for
an order requrrlng compliance by the
Commonwealth.

The Court made no further comment in
relation to the fact that the reglstratlon

scheme only applled to disputes between

individuals. Nevertheless, inferences may

be drawn that the Court was concerned to
ensure that its traditional role in the
protection and determination of individual
rights was not -interfered with = by
|egislation Most administrative tribunals
involve the determination = of disputes
between individuals and government
agencies whereas the power of the
HREOC extended ‘beyond the normal
domain of administrative review. That is,
the HREOC could  determine disputes
between individuals: It is:possible:that-this
transgression -~ beyond - : reviewing . the
actions of -government led: the Court to
take a particularly. restrictive view of the
scheme. It is not possible to determine if
this did in fact influence the Court, but it
may serve as a means of distinguishing
the case at a later time.

Response to the Brandy decision

The .Federal Government's response to
the Court's finding that the registration and
enforcement provisions -were invalid was
twofold.® Firstly, urgent amendments
were introduced.into parliament to restore
the . relevant - human rights legislative
schemes57 to the situation which: existed
prior to the enactment of the relevant
provisions. The amendments were given
effect in the Human -Rights Legislation
Amendment Act 1995 (assented to 28
June 1995) and removed the registration
provisions from the relevant legislation
and-allowed for a review .de novo by the
Federal*Court. Similar amendments were
proposed in relation-to the Native Title Act
1992.5% . The . second- ~part  of  the
Government's: response - to  the Brandy
decision: was:- to..refer.~the ‘issue -of
developing “a- new: -and: ~permanent
enforcement  mechanism to an existing
Review:" . . Committee comprising
representatives  from the  Attorney-
General's -Department, the HREOC, the

Department. - of Finance and relevant
expertq in the area.

As discussed earlier, the public response
to the Court's decision was extraordinary.
Al major hewspapers - ran .. articles

25



AIAL FORUM No 14

expressing concern about the implications

of the Court's rejection of a scheme which = -

had been expeditious and relatively.
inexpensive. compared - with  court
proceedings.59 Concerns  were - also

expressed about. the- implications for
compensation payments previously made
pursuant ~to - the invalid scheme. and
whether the payments were requrred to be
repard e : S

Anroften repeated concern in the media
was theimplications of the decision for.the
controversial native title scheme®' ‘which-
had emerged out of the Mabo:decision.??"
Prior to the decision in=Brandy, where: the
parties agreed to-.a determination’'by the:
National: ‘Native .. Title - Tribunal,: the,
determination - was registered. with . the - -
Federal Court and was enforceable after a
prescribed period. . The * Highly . sensitive-
area of native title was seen as
particularly: 'vulnerable if: there ;was .no .
certainty of enforcement :where the parties
consented: to.. a :-determination: - The -
possibility:—~of later .-Federal Court.
challenges to ‘such ‘determinations - by-
disgruntled parties was seen: as- rarsmg
considerable mstabrhty in the scheme:®®

Speculatron and drscu5310n atso emerged
in:the ‘media‘as to alternatives to the need:

“for judicial enforcement of determinations.-
Among the proposals were the crestion of -
a ' federal :magistrates' court -to " hear
-disputes = - |nvolvrng "HREOC;

* determinations.®* Another- suggestron ‘was:
to remove' the determination power of-
HREOC and -vest.it.in- a human nghts
court:% Such proposals were intended to:
avoid . the ° partlcularly costly- route of;
' Federal Court revrew

Impllcatlons of the Brandy decrsron

What are the |mplrcat|ons of: the decrsron

-

‘of the High Court in Brandy? In the" . =

‘immediate aftermath, ‘the -enforcement ‘of., -
- human rights will return to a situation™ ™
where determinations of the HREOC have:
. marginal effect, that is, morally persuasive. ..
‘but legally unenforceable. An effective and. _-

-

P

,V\'

~ efficient means of structuring
_ administrative. -review in relation to
sensitive - subject matter had to be

.abandoned in favour of a more" costly,
time-consuming -and formal scheme of
enforcement. ~ Chapter  Hl  of the

" constitution operated to limit an effective
administrative response to human rights
issues.

~Is the effect of the decision limited to the
-operation of enforcement provisions or is
~ there a .broader issue arising from the
judgments? The findings in.relation to the
enforcement procedure appear
- unremarkable given the stark way in which
the scheme mixed the powers of the
HREOC with those of the Federal Court.
~~However, there is also the question of
~whether the Court was influenced by the
. fact that the parties’ to' the HREOC
proceedlngs were individuals. Would the
.scheme have failed on . 'such a strict
apphcatron of chapter Il of the constitution
_but for the effect on individual rights? In
order-to assess the implications of the
decision, it is ‘necessary to understand
-where the  decision sits in the historical
development of the Court's views on
" judicial power and admlnrstratlve tribunals.
Critical in this anaIyS|s is the issue of
~‘whether the ‘decision is 'part of a general
development in the Court's views - or
“whether it srgnals a pornt of departure

- “ -Part 3 Judiojal power

= Introductron

: :.,'In ‘Brandy, the Hrgh Court found that
- . judicial power was berng exercised where

-t

e tnbunal had the power

W ,_.to make enforceable determinations. The

Court also’ alluded to two other indicia of
Judrmal power The first was where a
. tribunal - has the power to make
determrnatrons as to existing rights as
~"opposed to determining rights for the
- future. It was suggested that another
_~indicia of judicial power was the power to
~ . make binding and conclusive
determrnatlons The Court's comments on
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the. characteristics of judicial power reflect
previous decisions in relation to the
tension between the powers of courts and
administrative tribunals. This section
examines the major cases that considered
judicial power in relation to administrative
tribunals prior to the decision in Brandy.
From this' examination it emerges that in
recent years the Court has ‘been:largely
accommodating of the needs of modern
government by upholding the validity of
powers - conferred . on - tribunals. - In
considering whether any of ‘the indicia of
judicial power are present-in a given
scheme, the .Court has demonstrated
flexibility in interpreting either the nature of
the power being exercised or.the: limits of
the judicial power of the Commonwealth.

Why, then, was the Court so immutable
about the invalidity of the scheme in
Brandy? Why was the flexibility exhibited
in. -previous: -cases not . present in. the
decision in- Brandy? it ‘mady be that the
nature of the scheme in Brandy was so
unusual or unprecedented that it could not
be accommodated by the Court. Schemes
previously. considered by the Court did not
involve the express "combining” of the
powers. of a tribunal with the powers of a
court. -On this " basis, - Brandy - was
distinguishable. However, in terms.of the
broad approach to defining judicial power,
was Brandy -different from -the .earlier
cases? Given that the. Court.in Brandy
applied the previously developed indicia of
judicial- power, it would -appear not.
Previously, the -Court had been flexible in
characterising -tribunal - powers, . but
nevertheless - proceeded - on . the
assumption-that there were limits to the
powers. which- could be conferred on
tribunals. The divide between judicial
power " and -administrative tribunals  was
consistently :a'cknowledged, with the:Court
being flexible .to the . practical
appllcatlon of the dIVlSIon '

Ihis raises the issue of whether the
Court's' views on Judlmal power ~ and
administrative -~ tribunals .. are ~ functional
given that these views have the potential

to raise obstacles to: effective government.
Despite the Court's flexibility in relation to
particular circumstances, there remains
the potential for an administratively
effective scheme to be found invalid, such

.as in Brandy. It has been suggested by

Allan Hall, former Deputy President of the
Admlnlstratlve Appeals Tribunal, that the
Court ‘has failed to consider the "public
law dimension” of ‘gdministrative tribunals,
His concern is that the separation of
judicial power from the other branches of
government should be dlstlngwshed in
relation to administrative. tribunals since
there is more than an individual interest at
stake in determining statutory rights. It
may be that this broader role of tribunals
should be accommodated ~within the
Court's approach to judicial power.

Thelseparation of powers and judicial
power

The concept of judicial power is a product
of the separation of powers doctrine. The
High Court recognlsed the separatlon and
mvnolablhty of powers -embodied ' in
chapters I, Il and’ 1] of the Commonwealth
constitution in “cases ‘such ‘as Huddart
Parker v Moorehead6 ‘State of New
South Wales v The Commonwealth (The
Wheat case) and Waterside Workers'

Federation of Australia v J W Alexander
Ltd®® In the high-watermark case,

Boﬂermakerseg,‘ the High Court held that
the judicial power of the" Commonwealth

could not be vested in a body other than'a
court established under. chapter lll of the
constitution “and ‘that ' non-judicial - power
could not be vested in a court:

Notwithstanding, . the * presumptive force
which.fias beeri given to these matters in
: ;. the consideration.of. the: present case, it
... has; been found impossible to escape the
o convuctxon that ‘Chap. Ill does not allow
" the exercise of a junsdlctlon which of its
very nature belongs to the judicial power
of - the . Commonwealth. by a' body
established for purposes foreign to the
.judicial power, notwithstanding that it is
organised as a court and in a manner
which might otherwise satisfy ss.71 and
72, and that Chap. Il does not allow a
combination with judicial - power of
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functions which are not ancillary or
incidental to its exercise but are foreign

toit.”°

The rationale for restricting the exercise of
judicial power to the courts is based on
the - premise. that in order to rule
authontatrvely in relation to drsputes there
needs:to be an independent judiciary. In
the words of a former judge of the
Supreme Court of Victoria:

The case for mdependence of the Judrcral ‘
arm is incontrovertible. Judges must be
free from pressure by, and their office”
‘not dependent on approval by, the other
-arms. of government. Otherwise justice_.,
cannot be impartial.’
Section 72 of the constltutron ensures thrs
independence through removal of judges
(by the Governor-General in’ Council on
address from both Houses of Parliament)
only in the extreme circumstances of
misbehaviour  or lncapacrty, thereby
denyrng the executrve or the. Iegrslature
undue " influence over the’ courts The
corollary of this is that if admrnrstratrve
tribunals were allowed to exercise judrcral
power the mdependence of their
determlnatrons could not be ensured
partrcularly since the terms of members of

tribunals . are generally limited and
renevvable ~at the discretion’ of the
execytive. In any event it is generally

recognlsed that at the federal .level. of
government the .separation of powers
doctnne is an essential feature of the rule
of law.”®

In.cidental or érjcillary powers

While section 71 of the constitution
requires the. judicial power of the
Commonwealth to be exercised by the
courts, ‘it does not prevent the courts from
exercrsrng non-;udrcral powers “that are
incidental. or ancrllary to the exércise of
judicial power.”
legislature  could™: - exercise ' powers
incidental or ‘ancillary to their areas of
power.  This means that one form of
governmental power can. be added to the
exercise .of another form of governmental
power, provided that the additional power

3 Similarly, the executive or -

is introduced only as an ancillary facility to
effectuate -the exercise of the main
power.”* The -additional power in this
context is neither drstrnctly judicial nor
non-judicial in character.”® For example, in
Cominos v Cominos’®, the High Court
considered whether the power of state
supreme courts to alter property rights
under ‘the Matrimonial Causes Act 1959
(Cth) involved the conferral of non-judicial
power. The High Court held that the
powers in question were incidental to, or
incidents of, the exercise of judicial power
and therefore validly conferred on the
courts. While the characterisation of a
power. as.. being incidental to the
constitutionally conferred power may not
be ‘clear in . specific cases, it. has
nevertheless been utilised as a means of
making the separatron of powers doctrine
functional.””

Initial attempts at defining judicial
power of the Commonwealth

It-is- perhaps - surprising that the courts
have eschewed numerous opportunities to

_lay down a: comprehensive definition of
L judicial power; surprising,: in that judicial

power is the.core of the courts! function.
For. example, in R:v Davison it was said
that "it has never been: found possible to
frame a definition [of Judiclal power] that Is
at once exclusive and exhaustive".”® The
parameters of- judicial power - remain ill-
defined despite. the need for “a- guide
against ‘- which to . measure . the
constitutionality of powers exercised by
exccutive. - tribunals. . 'As discussed in
Brandy, an early attempt at characterising
judicial power-was -by. the. High .Court in
Huddan‘ Parker where it was found that:

...the words "Judrcral power" as used in
s71 of the. constitution mean.the power
_ which ‘every sovereign must of necessity
" have to decide controversies between its
subjects, or between" itself and -its
subjects. whether the rights relate to life,
liberty or property. The exercise of this
power does not begin until some tribunal
which has power to give a binding and
authoritative decision (whether subject to
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appeal_or not) is.called upon to take
action.

The emphasis on the conclusive. and
enforceable nature of the exercise of such
power was also emphamsed by Griffith CJ
in the Alexander case:

Without  attempting an. exhaustive
definition of the term “judicial: power”, it
may be said that it includes the power to
compel the . appearance of persons
before the tribunal in which it is vested,
to adjudicate between adverse parties as
to legal claims, rights and obligations,
whatever their origin,.and to order right
to be done in the matter.

An early example of. the difference
belween - a tribunal exercising judicial
power and one that was: not arose in the
BIO cases.? In the first of these cases,
the. Taxation Board -of Appeal had the
power to determine-an appeal against an
income tax assessment made by the
Commissioner of Taxation. The members
of the Board were appointed for seven
years, subject to removal or suspension.
The Board could make determinations of
fact and law and any order it viewed
appropriate, including reducing - or
increasing - -the assessment of taxable
income. Decisions of the Board in relation
to facts were ‘final and conclusive' and
there was a right of appeal to the High
Court in its appellate. jurisdiction -on
matters .of law. The High Court found that
the Board, a non-judicial body, had been
invalidly - vested with judicial power. The
exercise of judicial power was said to be
evident from the. fact - that - the
determinations - of the Board did: not
“create -a -standard of . liahility, but

..ascertain and authoritatively
pronounced upon the standard already
created."®® The jurisdiction or authority of
the Board was therefore to ascertain and
declare the liability of a taxgayer to the tax
imposed by the legislation.™" As.this power
was being exercised by: members not
holding = office consistent . with the
provisions - of . -section~ 72- of . the
constitution, the conferral of such powers
was invalid.

By the time of the second B/O case, the
statutory powers of the Board had been
amended. The Board now had all the
powers and functions of . the
Commissioner of . Taxation in making
assessments and decisions of the Board
were deemed to be “decisions of the
Commrssnoner Appeals to the High Court
weré no longer in its- appellate jurisdiction
and ‘the provision -that ‘decisions of the
Board were final and conclusive had been
repealed. The powers conferred on the
Board in this case were found to be valid
and not the conferral of judlCIa| power.
The provisions equahng the Board with
the Commissioner appeared to the High
Court to save the Board in this case. In
other words:; havmg the powers of the
Comm|SS|oner meant that the Board could
not be' exercising judicial power. On
appeal to the Privy Council the validity of
the Board's powers was upheld, with the
Board's  ‘inability - to make final and
conclusive determinations belng the

. prlmary reason for this flndmg

_Binding and conclusive determinations

Whilst far from being a clear example of
what does and does not constitute judicial
power , the facts of the BIO cases cast
light' on some ‘of the characteristics of
judicial power. . = One of these
characteristics, the power to determine an
existing liability, is - discussed below.
Another key element of judicial power is
the ‘making of final and” conclusive
determlnatlons In Brandy, a. legislative
provision’ that det"rmlnatlons of the
HREOC were not’ blndmg and conclusive

. ensured that. the maklng of determlnatlons

did “‘not’ "nvolve an’ exercuse of judicial
power"THis raises 'the issue’ of whal
"binding“and conclusive" means and how
it operates in light of a right of appeal.
Enid Campbell has made the followmg
comments in this regard

A determination is binding and
conclusive if it is. not open to recall or
rectification by the person-or body which
made it, and, more importantly, is not
open - to challenge in collateral
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proceedings before a court of law, for
example, in enforcement proceedings. A
determination is binding and conclusive
even if it is appealable. Equally it may be
binding and conclusive even though
subject to judicial review in a supervisory
jurisdiction. It coutd not, for example, be
said that decrsrons of a federal court are
not judicial because they may be
“impeached in proceedings before- the
High' . Court . under = s.75(v) . of . the-
constitution for alleged excesses: ‘of
jurisdiction or error of law on the face of
the record.

In.summary, the quality of finality subject
to appeal attaches to the term "binding
and conclusive". Thrs can be related to the
quality of |mmed|ate enforceablllty (found
to be invalid in Brandy) as indicated by the

Court in Huddart Parker. Where “a fi ndlng '

can be . revrewed in. the course of
enforcement proceedings or reviewed de
novo, there. is a strong inference that the
tribunal is not exercising judicial power

An example . of a power that could fall
within the prohibition on tribunals’ having
binding ,and. conclusive. powers is section
31 of the Administrative Appeals Tribunal
Act 1975 which allows the Administrative
Appeals Tribunal (AAT) . to make a
conclusive decision as to whether the
interests of a person are affected by a
decrsron Slmllarly, section 44 of the same
Act essentially. makes AAT delermlndlluns
on issues of fact conclusrve and not
subject to appeal to the Federal Court
Neither power has been the subject of
judicial . determination, although in TNT
Skypak Internatrona/ Pty Ltd v Federal
Commissioner of. T.:zxat.'on8
expressed concern as to the extent of the
valldlty of sectron 44 It is mterestrng to
note that . the. central.  tribunal  in
admrnlstratlve appeals could have powers
which constrtute judicial power 8

Determinations as to existing rights

Courts have repeatedly distinguished the
power to determine existing rights from
the power to create rules or'standards for
the future, with the result that only the
former amounts to an exercise of judicial

Gummow J

power. For example, in R v Davison, the
High Court found that:

The truth is that the ascertainment. of
existing = rights - by - the. judicial
determination of issues of fact or law
falls exclusively within’ wdrcral power so
that the Parliament cannot confide the
function to any person or body but a
court constituted under ss.71 and 72 of
the constitution.... & [Emphasis added]).

Similarly, Brennan J in Harris v Caladine®®
found that the power to decide
controversies with respect to existing
rights and liabilities lies at the heart of
judicial power.®" The reference to "existing
rights" has become another touchstone for
determining whether a body ‘is exercising
judicial power. The basis for this appears
to be that while the creation of rights and
duties is a legislative function, the
declaration -and- enforcement' of exrstlng
rights and duties is a Judrmal functron

The distinction - between exrstrng and
future rights- has received . repeated
endorsement by the High Court in recent
years. InPrecision *Data Holdings Ltd v
Wills®®, “the ' plaintiffs argued that the
Corporations - anhd '~ Securities Panel
exercised judicial power in declaring that
an - acquisition or - conduct -. ‘was
"unacceptable" under. ‘the  Corporations
Law of . Victoria." The Panel could then
make: any order that it: viewed necessary
to-protect the rights or interests -of ‘any
person - affected by the acquisition or
conduct: The'High Court, in an unanimous
decision, “held that the Panel was not
exercising judicial power. The Court found
that although the Panel made declarations
about past:events or conduct, the object
of  the ‘Panel's inquiry -and determination
was to create-:a new set of rights and
obligations' ‘which-- did . not exist
antecedently and |ndependently of the
making of the orders.®* In addition, the
presence of criteria requiring the Panel to
take’ into ~ account certain: - policy
considerations and the absence of any
binding effect of the orders were influential
in reaching this result. The reasoning
leading to this conclusion, however,
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endeavoured to take a flexible approach
to the definition of judicial power and in
doing so left the issue of determining an
exercise of judicial power without a great
deal of certainty:

Thus, although the finding of facts and
the making of value judgments, even the
formation of an opinion as to the legal
rights and obligations of parties, are
common irigredients in the exercise of
judicial power, they may also be
clements in the exercice of
administrative and legislative power.....

it follows that functions may be classified
as either judicial or administrative
according to the way in which they are to
be exercised. So, if the ultimate decision
may be determined not merely by the
application of legal principles to
ascertained facts but by considerations
of policy also, then the determination
docs not proceed from an exercise of
judicial power. That is not to suggest that
considerations of policy do not play a
role, sometimes a decisive role, in the
shaping of legal principles.95

The equivocation in this reasoning is
symptomatic of the case law in the area of
judicial power. While "guidelines” such as
the distinction between existing and future
rights purport to render some certainty in
ascertaining an exercise of judicial power,
they are undermined by the perceived
need to retain flexibility. In addition, the
difference  between -existing and. future
rights may not be readily apparent from
the  particular facts of a case and such
distinctions- may appear arbitrary. For
example, industrial arbitration or arbitral
power ie often stated to be non-judicial
The comments of Isaacs and Rich .JJ in
Alexander -~ set  out the perceived
difference: i

But the essential difference is that the
judicial power is concerned with the
ascertainment, declaraton ~ and
enforcement of the rights and liabilities of
the parties as they exist, or are deemed
to exist, at the moment the proceedings
are instituted; whereas the functions of
the arbitral power in relation to industrial
disputes is to ascertain and declare, but
not to enforce, what in the opinion of the
arbitrator ought to be the respective

rights and liabilities of the parties in
relation to each other.

However, as indicated in the joint
judgment of Deane, Dawson, Gaudron
and McHugh JJ in Brandy, "exercise of
non-judicial functions, for example, arbitral
powers, may also involve the
determination of - existing rights and

obligations if -only as. the  basis for
prescribing future rights and
.obligations".97 Why would .the power to

determine a dispute about the application
of an industrial award. relate to future
rights when it may also-impact. on: an
existing liability? The fine line between
existing, and future rights is. evident in
comments such as those of Kitto J in R v
Trade - Practices Tribupal; Ex parte
Tasmanian Breweries Pty Ltd.

......a judicial power involves, as a general
rule, a decision settling for the future, as
between defined persons or classes of
persons, a question as to the existence
.of a nght or obligation, so that an
exercise of the power creates a. new

- charter by reference to which that
question is in future to be decided as

“between those persons:or classes of

* persons.” [Emphasis added].

The shifting nature of the distinction made
between judicial and administrative power
on. the basis of existing and future rights
serves only to.contribute to the uncertainty
in -identifying - judicia! ... power. = The
distinction -may  be . more: apparent than
real. In this regard, it may be: that the
functional approach adopted by the Court
to protect the work-of .arbitral bodies such
as the Industrial Relations Commission is
based  more on -the reality of their

existence than- on- a satisfactory legal
rationale. . .. o

Body exercising the power

The flexibility of interpretation with regard
to judicial power is further demonstrated
by the decision in R v Joske; ex parte
Australian Building Construction
Employees and Builders' Labourers'
Federation.®® Paragraph 143(1)(h) of the
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Conciliation*and Arbitration Act provided
that any organisation or person may apply
to the Commonwealth Industrial Court for
an order directing the ¢ancellation of the
registration of - an organisation onthe
ground that the conduct of the
organisation” had' prevented or hindered
the achievement of an object of the Act.
The High Court held that empowering the
Industfial Court to' direct the cancellation
of reglstratlon was not an attempt to vest
fact that the' Industnal Court ‘was’ vested
with a discretion in the matter d|d not
make-'the power non-judicial. In the’view
of Barwick CJ, the power "clearly partakes
of ‘the “judicial functron “werghmg “the
gravrty of ascertarned facts and’ décision
upon the claims of Justrce" 1% McTiernan J
found that the power'to“make anorder
.directing cancellatlon was Judlmal while
the actual cancellatlon by the reglstrar
was an executlve act

The decision of the High é’eurt tn"Joske
has been criticised as belng 100" eager to
find the conferral ~of power tawful:' The

reasoning . of Banmck CJ could‘,,equally‘
have been used.to justify a finding that the *

power in question was executive in
character due to the -discretion .involved.
Similarly, ‘the approach: of :McTiernan J
appears to be based on a subtle, if not
“arbitrary, distinction. between: ordering-the
c¢ancellation. and . carrying: out’: 'such an
order The case ‘again leaves: the area
constrtutlonally uncertain .and:yet reveals
an emerging trend'in the accommadating
attitude "of : the': Court: The' nature or
mherent character of .the - .power ‘in
question appears less- important - in
determining ™ the: constitutionality. of -its
conferral than the nature of the body
exercising the power. This point is also
exemplified in‘the:case of:R-v Quinn; cx
parte Consolidated Foods Corporation'®
in which the High Court held that a
statutory provision.  conferring:- on the
Registrar of Trade Marks the power to
order a trade mark be removed from the
register, did not confer judicial power. The
Court found that registration did not confer

a legal right and therefore registration and
removal were administrative acts.’ In the
words of one commentator:

..one would have thought that the
determination of a controversy affecting
rights...the adjudication between adverse
parties as to legal claims and the
ordering of right to be done...the giving of
a definite and blndrng decision—all
indicated an exercise of judicial power by
the non-judicial Regrstrar of Trade
Marks. But In the new chimate the Hrgh
Court found that Federal Parliament had
merely assigned statutory rights under
the Trade Marks .Act through a
Commonwealth agency, the Registrar of
Trade Marks, and had ' continued or
termmated those statutory rlghts through
the same agency——wrthout calling for an
exercise ‘of the judicial power of the
Commonwealth.

Putting this law on the Trade Practices
Tribunal and the Registrar of Trade
Marks on a general basis, one may now
allow a federal non-Judrcral body to give
a binding and conclusive decision (say,
on the existence of an agreement or a
practice described in a federal law) as
long.: as this: decision. is: not given
.specifically .. for. ..the - purpose = of.
determining fights....

In the upshot the strlctures on the‘
separatlon of *judicial “and non -judicial

. powers inculcated b¥ Borlermakers are
bemg watered down.

This *'watering: down' appears to: have
been achieved through taking the view
that a power is characterised by the status
of the performer: of the function-and not by
the function itself:'®. This would assist in
understanding-the approach:of the:High
Court in finding most conferrals- of :power
constitutional:-In-"addition, - this -approach
appears to be greatly influenced by the
view that many powers are not exclusively
judicial or'nonZjudicial: The approach was
directly acknowledged by ‘Mason 'J in
Hegan‘y ‘

lt is-recognized that there are functions
which may be classified as either judicial
or administrative, according to the way in
which they are to be exercised. A
function may take its character from that
of the tribunal in which it is reposed.
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Thus, if a function is entrusted to a court,
it may be inferred that it is to be
exercised judicially; it is otherwise if the
function be given to a non-judicial
tribunal, for then there is ground for the
inference that no exercise of judicial
power is involved.'®

This determination of the. character of a
power is based on the function of the body
exercising the power. That this should be
the case demonstrates the .-practical
difficulty in adhering to the Boilermakers
strict separation of powers. In order to
acknowledge the now- accepted role of
administrative- tribunals, the Court has
departed from a clearly defined evaluation
of a power and resorted to a functional, if
not intellectually rigorous, approach to
determining judicial power. In the words of
one commentator:

" One thing that can now be adduced from
this. development, however, is that if
power is “coloured” by the status and
purpose of the user of that power, then
there cannot really be various kinds of
power (as supposed by the doctrine of
the separation of powers) — only one,
which has a chameleon-like quality that
allows, it to, change, as ordered, or as
convenient to the user.'

While -the ‘Court is not prepared to
overrule Boilermakers'®, itis apparently
prepared to stretch its intended meaning
by finding more and more exceptions to
the separation of powers doctrine. .

Essentially, the Court is faced with the
need to reconcile the theoretical
requirements “of judicial power. with the
day-to-day administration and
requirements of “government decision-
making. and review. This dilemma was
expressly raised by Murphy J in the
following passage from R v Hegarty; ex
parte Sahsbury C/ty Corporat/on

The courts vested wnth judicial power of
the Commonwealth :by and-under Ch il
are given dlrectly by e bonblltuhun oI
by Parliament certam Jud|C|a| functlons
These include giving- "~ binding
determinations : of -fact-.and -law - (and -
extend to review of determinations of fact
and law by other adjudicative bodies,

administrative as well as judicial).
Subject to this, the exercise of the
executive power of the Commonwealth
requires  the daily exercise of
adjudicative functions, similar analytically
to those performed by the courts
exercising judicial power. It would be
hairsplitting to distinguish the judicial
functions of many federal administrative

. agencies from those carried out by

courts. Administrative . determinations
made by these agencies are not binding
on the courts, but in practice and unless
sct aside by courts are operatlve and
constitute the 'cement whlch blnds the
whole admlmstratlve ~ process. The
judicial "and executlve _powers thus
overlap, but of course far  from
completely, ...

This "overlap” in the powers exercised by
the execitive and’ Judlmary ‘contributes to
the difficulty in characterising and
identifying judicial power. What may in
one:.context appear to be a judicial
function;: may- in -another appear to be
essentially ‘administrative. This in turn
leads 'to the situation where some
functlons may be conferred either on a
court.or.on an administrator, and such
functions may be judicial power when
vested in a court; but ‘administrative or
quasi-judicial and not judicial power when
vested in .admmlstrator " The
flexibility inherent in:this approach makes
it difficult to-predict the Court's -approach
to specific facts. It also raises serious
questions about the strlct apphcatlon of
the separation of powers. doctrme in the
Australian federal system. If-the certainty
sought to be achieved’ through the
Boilermakers * approach “is consistently
undermined in order to accommodate the

‘practlcal needs, of government does this

mean that ; , separation or
dlstmcuveness of ;udlcxal power is a myth ?

A new approach to judlc1al power in
publlc Iaw” ,

I_n';an_ extensive article on judicial power
and the AAT, former Deputy President of
the AAT, Allan Hall raises an important

issue about the approach to
characterising the powers ~of
administrative tribunals.'? Hall argues
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that the concept of judicial power has
developed out of 'the common law
approach to determining individual rights
and fails to accommodate modern: public
law arrangements for review of decisions:

The description enunciated by Griffith CJ
in Huddart Parker embodies the essence
of the common law concept of judicial
power. It is founded upon the rich
t‘ra tion of the common law i in upholdmg
the ‘Rule of Law and in protecting and
enforcing the  basic rights” of . the
individual in society. The fuhction of thls
primary, or private Iaw ‘aspect of judncral
power is_the resolutlon of controversres
over such basic rights, whether they
relate to the life, liberty, property"or, it
may be added, the legal status of the
individual, by bringing.to bear the unigue
characteristics of., Jud|cral power in order
to quetl the controversy between the
parties...

By elevating -this ‘- primary. -aspect - of
judicial: power to - "definitional": status,
however, “what . -has tended to: bc
obscured, in the writer's respectful view,
is that judlmal power, in its secondary or
public law aspect, presents qurte”
‘different ' characteristics. As -exercised
through - the - traditional - supenvisory .-
Junsdlctlon of the courts, the public law . .
function_ of judlcral power, so_far as'
presently relevant is to contain excess
or abuse of executlve power. In ‘marked
contrast to the primary aspect. of judicial
power, - the exercise of the supervisory
;junsdlctlon of the court does not normally
-quell the real controversy between the’
individual ~“and: " the. ‘executive arm of
government; it does not enable’the court
itself to exercise-the ‘statutory. power or.
discretion, the fawful limits .or purpose. of
;Whlch it is called upon authontatlvely to
" defi ne.

Hall's conte'ntiOn is ‘that the reality of
admmtstratlv‘, tribunals ought to be
recognized “in the theory underpinning
judicial power. He argues that there needs
to be a different and Iess restnctlve
concept of judicial power when assessing
the activities of administrative, tribunals.
Such tribunals generally are not dealing
with common law or "basic rights" (with
the notable exception of the HREOC
where both parties may be individuals) but
rather public law rights, privileges and

In :Hall's: view,

liabilities arising out of statute.'"® Hall
argues that these tribunals operate in that
area where functions may be classified as
either Judlmal or administrative, that is,
where there is.a 'duality of functions'. As
discussed above, the High- Court has
apparently sought to address this area of
uncertainty ~through finding = that the
function normally takes its character from
that of the body exercising ‘the power.
Nevertheless, in Hall's view, there needs
to be a formal recognition that once
parliament vests the function of reviewing
administrative decisions on'the merits to a
tribunal, -~ the -power subsequently
exercised by the tribunal should not be
open to attack as being in contravention of
chapter Il of the ‘constitution. He supports
this by reference. to the practical
advantages of administrative tribunals
over resort to the courts:

But experience has shown that even in
miatters talling within the duality principle,
there are ‘many cases (partlcularly in
respect of veterans' and somal welfare
pensions, publlc service” retirement
behefits and the'like) which are probably
better dealt with by way of administrative
review than by bringing to bear the full
weight of the judicial power “of the
Commonwealth. The experience of ...
administrative - review in . busy
jurisdictions- ....has_shown that many
disputes over such rlghts are capable of
being seftled in an " informal * non-:
adversarial - context,’‘which the “judicial
system may find much more difficuit to
provide.

therefore,  the. practical
advantages...of administrative tribunals
should be:recognized in the theory - of
judicial power-and.-should give rise to a
new approach in: analysrng the powers of
tnbunals

Whether a change in the'theory of judicial
power would have altered the outcome in
Brandy is- uncertain. The fact that the
HREOC was determining matters between
individuals would appear to take it outside
of the situation envisaged by Hall. That is,
allowing tribunals greater. powers on the
basis of the "government" or "public law"

34



AIAL FORUM No 14

dimension of a dispute does not apply
where individuals are: parties. At another
level of ‘analysis, however, it could be
argued- that human rights determinations
are a matter of public interest regardless
of - the parties. Certainly the . rights
determined by HREQC are conferred by
statute in a similar manner to other rights
and entitlements determined by tribunals.
it could ‘therefore be justifiable -to. have
tribunals vested with extensive powers: of
determination so as to resolve such
issues expeditiously and informatly. without
the need for recourse to the formal and
ngnd processes of the courts. -

The dlfficul'nes arising from the “Court's
approach - to identifying ‘exercises of
judicial: power make - Hail's “thesis
compelling. - In applying the  "est" of
whether a body is. determining existing or
future - rights, difficult and apparently
arbitrary - distinctions ‘have . emerged in
order ‘to accommodate :administrative
reality.- Similarly, the - power to make
binding- and conclusive ‘or enforceable
determinations. . requires’. ‘a  datailed
examination -of the legislative scheme
conferring the power-and the relationship
between the tribunal-and judicial review.
There is ‘a-strong case for the concept of
judicial -power  and. 'its: - theoretical
underpinnings to ‘develop -and evolve to
meet the: modern requirements:- of public
faw and government. There is a need for
the‘courts to recognise the different nature
- of judicial power in the context- of public
law and the fact that the ‘strict protections
afforded by chapter Iif may be
unnecessary andeven counterproductive:
i’ this: context.. The ‘Hall argument could
be ‘used to provide-a theoretical basis:for
the pragmatic ‘approach: adopted by “the
Court - and - to. explain “the historical
development -of “'the Court's flexible
approach to judicial power.

Part 4: Conclusion
From the foregoing discussion of the High

Court's approach to' the issue’ of judicial
power and administrative tribunals it can

be seen that a flexible approach has

developed over time in order to
accommodate the needs of modern
government. Nevertheless, the limits

imposed by chapter Iil of the constitution
remain “and occasionally result in the
Court stepping away . from recognising
administrative: necessity, such as in
Brandy. The cases indicate a number of
characteristics of'judicia! power, including:

() the power to make bmdlng and
concluswe demsrons

(i) the power to make enforceable
decisions; and

(iiiy: maklng determinations as .to existing
rights but not future rights.

Do-these characteristics of judicial power
in. some way restrict the  aims and
functions of administrative tribunals? The
first two characteristice deprive tribunal
determinations  of -the ‘quality of finality,
certainty. and enforceability. They restrict
the: efficacy = of . tribunals - to . situations
where ‘parties consent ‘to ‘abide: by the
determinations of tribunals;:such as where
the Commonwealth is a:party. The third
characteristic -of judicial power; the power
to: make determinations as' to'.existing
rights, ‘has been shown to be difficult and
arbitrary’ .when: applied: “In- Brandy, the
effect of applying the - characteristics . of
judicial power to a tribunal was to:remove
certainty, . - efficiency. "and. effectiveness
from thé determination-of - human nghts
lssues by the HREOC B

Where does the deCIsmn in .Brandy stand
in"_relation: 'to: the - High: Court's previous
approach  to 4 judicial .~ power . and
administrative» tribunals?  Was - the
legislative scheme in Brandy an exception
or aberration, or was the Court's decision
indicative™ of “a ' broader issue "involving
judicial power? With such a-consistent line
of decisions since Boilermakers' favouring
the view- that the power is characterised
by reference to the body exercising it, how
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was it that the Court found the human
rights scheme invalid?

The answers to the questions regarding
. the implications of the High Court's
decision in Brandy arise at a number of
levels. At one level, .the peculiar nature of
the legislative scheme in Brandy makes it

distinguishable. The scheme expressly .

mixed the powers of the HREOC. .with
those of the Federal Court in a manner
which appears to be unprecedented. It
conferred upon the determinations:of one
body the status of determinations made
by the other body. Assuming .  that
determinations and decisions:: of - the
Federal Court arise from an exercise of
judicial power, it is:-difficult. to see how the
scheme could not have ultimately involved
a conferral of judicial power upon the
HREOC by - conferring. upon
determinations of the HREOC the status
of - Federal -~ Court:: decisions: for. the
purposes ‘of enforceability. .-

Another - distinguishable feature - of . the
decision in Brandy-is that the matter arose
out of a dispute between. individuals and
did not involve a Commonwealth agency.

Most administrative .tribunals  determine -

matters.  between .individuals . and the
federal government whereas the HREOC
also- -had the .capacity: to. determine
individual rights. ' This -unusual situation
may have' resulted -in-the- High -Court
applying- the. concept of: judicial power
more - rigorously - than ~in. previous - cases
since.the determination of individual rights
is- traditionally - viewed' as . within the
province of the courts alone. While the
absence ot comment by the Court in
Brandy.on-this. aspect of the case makes it
difficult to .determine. whether this was in
fact a matter underpinning the decision, it
nevertheless remains'-a distinguishable
feature of the case. - .+ e

At a broader level of analysis; however, it
may be that the decision in Brandy is not
an aberration. The case demonstrates-the
need for a doctrine or approach which can
reconcile chapter |ll of the constitution
with the complex needs of government

administration. The legislative scheme in
Brandy was devised in response to the
need for the HREOC to have "effective'
powers. The scheme sought to address
serious issues including the duplication of
hearings between the ftribunal and the
Federal Court, cost and certainty for
parties. It was not devised in the abstract;
the scheme in its previous form (and post-
Brandy form) had not satisfied the needs
of human rights enforcement.

The approach. of the High Court to
determining the nature of judicial power
has developed over time. The Court was
initially strict in its views as to the powers
that.could be exercised by administrative
tribunals but became more flexible as the
number of tribunals increased and the
administrative reality . of the need for
tribunals became inescapable. This
flexibility- arguably resulted in the concept
of judicial power being stretched beyond
any recognisable or definable form. The
Court's approach of not interfering with the
development of administrative tribunals
gave rise.to difficult distinctions. and. a
curious body of case law. At times the
Court appeared - to . accept that if
Parliament - conferred powers - upon .a
tribunal, such powers were unlikely - to
comprise judicial power. The acceptance
of powers exercised by tribunals ~was
essentially.  pragmatic - rather than -the
result- of applying: a definition of judicial
power. Overall, there is an absence of a
strong body of legal theory in the Court's
approach to judicial power in this regard.

As discussed in.the previous chapter, Hall
has suggested that, rather than trying to fit
current - ‘administrative - practice .. .into
traditional . concepts:. of. judiciai-.power, it
would- be preferable to develop a new
body: of theory in public law. Hall argues
for a different approach to judicial power
when considering the powers of
administrative  tribunals.. . Instead  of
applying vague standards, which can at
times be flexible enough to meet the
needs of modern government and yet at
others be applied strictly to undermine. .
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effective schemes of administration, a
new approach is needed. This new
approach would recognise that the
protections afforded by chapter Il are
unnecessary where the issue involves
public law rights as opposed to private
rights. The aim of administrative tribunals
is to relieve the courts as much as
possible of the role of determining rights
and benefits conferred under statutes.
Why not give these tribunals the:authority
to make - binding and conclusive
determinations (subject only to appeal to a
court) which are immediately enforceable?
Individuals who apply to such tribunals
rarely understand that if they are
successful and the other party does not
abide by the determination, the
substantive arguments, at least in part,
have to be redetermined by a court. The
cruclal element of certainty would be
" gained if the concept of judicial power
were redefined in its application to public
law matters.

Without a new approach to judicial power
in relation to administrative tribunals, the
current uncertainty about determining the
limits of tribunal powers will continue.
- Similarly, the - tension between judicial
power and administrative tribunals will
continue to threaten the development of
effective administrative schemes.
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