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We have met here tonight to discuss the
effect of the recent decision of the High
Court in Northern Territory v Mengel1
under the title Public Torts / Private
Liability? As one American writer has
said:?

A system of administrative law is not
adequate merely because it furnishes
individual citizens adversely affected by
administrative action with the right to
judicial review. ... A system of
administrative law that fails to provide
the citizen with an action in damages to
make him whole ... is actually but a
skeletonized system.

On the other hand how does this sit with
the idea that '[ijnvalidity is not the test of
fault and should not be the test of
liability'?*

Let us focus on the particular statement
about negligence in the joint judgment in
Mengel which has excited attention. |
shall first put that statement into the
context of what | cali 'the basic rule' about
tort liability of public authorities. Next 1 will
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show how that basic rule was important in
the joint judgment under ali the heads of
liability raised in Mengel, and in so doing
point out the essentially different focus of
Brennan J's judgment. Finally | will assess
the impact of Menge! in the context of
previous decisions and comment upon the
scope of Crown liability in Victoria.

The controversy about Mengel

Attention has been focused in particular
upon the statement in the joint judgment
led by Mason CJ* in Mengel. It was said:®

Governments and public officers are
liable for their negligent acts in
accordance with the same general
principles that apply to private individuals
and, thus, there may be many
circumstances, perhaps very many
circumstances, where there is a duty of
care on governments to  avoid
foreseeable harm by taking steps to
ensure that their officers and employees
know and observe the hmits of therr
power. And if the circumstances give rise
to a duty of care of that kind, they will
usually give rise to a duty on the part of
the officer or employee concerned to
ascertain the limits of his or her power.

The question that this statement raises Is
whether it is intended to impose liability in
negligence for uitra vires acts as such?

That statement refers very clearly to what
| cail the basic rule which applies to
determine the tfort liability "of public
authorities, namely that liability is
determined by the same principles and
under the same headings which apply to
private individuals. So for example in
negligence, a plaintiff must establish that
a duty of care owed by the defendant was
breached causing damage to the plaintiff.
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This rule is consistent with a Diceyan °

approach which denies 'special' treatment
to public authorities when their tort liability

is in issue.® Although the tort liability of ‘

public authorities arises at the intersection
of tort and administrative law, the basic
rule emphasises private law tort principles
and operates to marginalise public iaw
ideas.

The basic rule is recognised in the formula
of the legislation which applies to the
Crown in tort proceedings at the
Commonwealth level and in most States’
that 'the rights of the parties ... shall as
nearly as possible be the same ... as in
proceedings ... between subjects’. It is
significant that in Mengel, the joint
judgment expressly recognised that the
basic rule was embodied in s.64 of the
Judiciary Act 1903 (Cth), which contains
that tormula. One issue that concerns us
in Victoria, which | will touch upon and
which Ron Beazley will develop is how
that basic rule stands with s23 (1){b) of

the Crown Proceedings Act 1958 (Vic)

which contains the 'as nearly as possible
formula' but provides that the Crown's
liability is only vicarious.

You may ask why | assume so blithely
that tort liability arises at the intersection
of public (administrative) law and private
(tort) law, and what do | mean by 'public
authorities'? Questions about the tort
liability of public authorities arise at the
intersection of public and private law
because public authoriies can be
described as bodies which exercise public
(usually statutory), functions the very
nature of which requires them to be
exercised in the public interest® As Lord
Wilberforce pointed out in Anns v Merton
London Borough Councif®, public powers
have to be exercised in accordance with
statutory purposes or goals. Similarly
Mason J in Council of the Shire of
Sutherland v Heyman said: ™

...[Sitatutory powers are not in general
mere powers which the authority has an
option to exercise or not according to its
unfettered choice. They are powers

conferred for the purpose of attaining the
statutory objects ...

Furthermore. acknowledging that there is
an intersection between public and private
law in this context is censistent with the
way the courts have adjusted the basic
tort rule. Although the basic rule means
that in tort actions the courts have
refrained  from  developing  special
approaches or directly examining the
exercise of statutory or public powers as
in administrative law, in practice the courts
recognise the special position of public
authorities indirectly. This has been done
by adjusting the basic rule by the use of
three particular distinctions: the
misfeasance-nonfeasance,11 duty-
discretion'? and policy-operational
distinctions. These distinctions indirectly
recognise a distinction between public and
private law. Mason J in Heyman for
example rejected the direct relevance of
public law principles but he did
acknowledge that negligence principles
needed to be modified when applied to a
'‘public authority ... entrusted by statute
with functions to be performed in the
public interest or for public purposes.‘13
He said that the need for adjusiment
raiscd the following issues: ™

In what circumstances, if at all, does a
public authority come under a common
law duty in relation to the performance or
non-performance  of its  statutory
functions? ... To what extent are these
questions affected by the circumstance
that a public authority exercises policy-
making and discretionary functions?

In Heyman itself which, like Anns,
concerned the effect of a failure to inspect
foundations, the High Court other than
Brennan J accepted the relevance of the
policy-operational distinction which had
been applied by Lord Wilberforce in Anns,
and three inembers of the court'”® applied
a reliance concept as an aspect of the
proximity question. in particular, Mason J
distinguished general and specific
reliance. Although it is difficult to extract a
ratio from Heyman,'® it is a fact that the
Australian courts have applied the policy-
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operational distinction and the reliance
idea in later cases which have concerned
the exercise of statutory functions. These
adjustments, in particular the policy-
operational and reliance ideas, are ways
of determining how the intersection
between tort and public law operates. In
effect they determine the justiciability of
issues in a way which mirrors the public
law.

So does the statement in the joint
judgment in Mengel engage in 'double-
talk’ when it spoke (clearly) about the
basic rule and in the same breath
(possibly) about liability in negligence tor
an ultra vires exercise of power? And how
does it sit with the trend of the very many
cases where the courts have basically
said that if a negligence claim raises
-issues which are more appropriately
reviewable under the public law, the
parties should be left to that remedy?'”

Moreover how does this statement
reconcile with the rejection by a majority
of the High Court in Heyman (the last
major.decision in this area) of the analysis
of Lord Wilberforce in Anns? In that case
Lord Wilberforce had suggested that a
local government authority had a duty
enforceable in negligence to consider the
extert of its statutory powers to inspect
and to ensure that inspections were
carried out.

The effect of the statement in the joint
judgment in Mengel also has to be
measured against the views of Brennan J
(as he then was) expressed in a separate
judgment, particularly as he is now Chief
Justice of the High Court. In Mengel
Brennan J applied different reasoning to
the negligence issue and repeated the
view that he has expressed on previous
occasions that in a negiigence action
involving statutory powers the extent of
those powers is only relevant as a
defence.

| argue that the view expressed in the joint
judgment in Mengel does not suggest that

an uitra vires exercise of power is as such
evidence of negligence. However, it does
place more emphasis on the relevance of
statutory powers than the Heyman
reasoning suggested and is a welcome
progression of that reasoning. [t
represents a slightly expansive view of
negligence liability in contrast to the more
restrictive Brennan view (as it will be
called). if time were to permit | would
extend that argument by showing that the
objectives of tort and administrative law
are more compatible than is generally
assumed and that the Brennan view is an
over-protective one.

Mengel’s case in context: the basic
rule and the negligence claim

Mengel involved a claim for damages for
economic loss resulting from the unlawful
imposition of movement restrictions by
two inspectors of the Northern Territory
Department of Primary [ndustry and
Fisheries (‘the Department) on the
plaintifis’ cattle wrongly suspected of
carrying the brucellosis disease. The
Bruceliosis and Tuberculosis Eradication
Campaign {'BTEC") was administered by
the Depariment under the Stock Diseases
Act 1954 (NT). The Department argued
that the basis for the movement
restrictions was a notice gazetted by the
Chief Inspector in August 1988 under s27
of the Act which provided for the
classification of properties where ‘herds
[are] subject to an eradication programme
approved for the purposes of [the]
campaign’. Asche CJ at first instance
found that the inspectors had acted
without legal authority in the gazettal
under s27 as the evidence did not
establish that the plaintiffs’ property was
'subject to an eradication programme’.
However, he also found that they acted in
good faith'® if somewnhat zealously' in the
belief that the BTEC justified their actions.
The evidence showed that a manual of
procedures was available for the
inspectors, but no evidence was led as to
whether they were required to satisfy
themselves that an eradication
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programme was in existence before they
acted. The evidence suggested that the
inspectors assumed that as they were
acting on instructions from Regional
Veterinary Officers of the Department,
they were justified in acting. The
inspectors stressed in their evidence that
they were ‘hands on' people with an
aversion to 'paper work'. The evidence
concentrated upon the inspectors’ actions,
their motives and understanding of their
powers, as they were named as
defendants, together with the Depariment.
The Department admitted that it was
vicariously liable for the acts of the
inspectors. In the High Court it was
accepted that the inspectors were acting
outside the scope of their authority (that
is, s27 of the Act) as the property was not
subject to an eradication programme and
that there was no other authority for their
acts.

The Department’s tests on the plaintiffs’
cattle eventually showed no evidence of
the disease. Indeed the evidence showed
that the inspectors had not expected the
results to be otherwise but had acted
because of their commitment to BTEC.

The plaintiffs sought damages for
negligent misrepresentation, misfeasance
in a public office, negligence under the
Beaudesert principle20 and for uniawful
interference with property rights and
conversion. At first instance, Asche CJ in
the Supreme Court of the Northern
Territory found for the plainiiffs on the
authority of the Beaudesert principle and
rejected the claims on all the other bases.
He assessed the plaintiffs’ damages at
$305,371 plus interest. On appeal, the
Court of Appeal confirmed Asche CJ's
decision with respect to negligence,
conversion, misfeasance and the
Beaudesert principle.’’  There was no
substantive discussion of the negligence
claim in the Court aof Appeal However that
Court found that the plaintiffs were entitled
to succeed on the basis of unlawful
interference with their property rights,
relying upon the judgment of Dixon J in

James v Commonwealth.”> In addition,
Angel J (with whom Thomas J agreed)
found that the plaintiffs were entitled to
succeed on ‘'a broader constitutional
principle of the rule of law'.Z® The Court of
Appeal increased the damages award to
$425,125 plus interest.

in the High Court the defendants argued
that Beaudesert was wrongly decided and
that there were no causes of the
additional kind identified by the Court of
Appeal. The plaintiffs for their part argued
that they were entitled to succeed on the
misfeasance action if the inspectors either
knew or ought to have known that they
were acting without authority. It was
further asserted that if the inspectors
ought to have known that they were acting
without authority the plaintiffs were
entitled to succeed in negligence.24 The
High Court unanimously allowed the
defendants’ appeal and rejected the
plaintiffs’ cross-appeal. All the judges
agreed that the Beaudesert principle was
no longer good law® and rejected the
claims in misfeasance and negligence. it
was also decided that the plaintiffs were
not entitled to succeed on the alternative
grounds accepted by the Court of Appeal.

The High Court recognised the tort of
misfeasance but rejected the assertion
that the action in misfeasance was made
out where there was constructive
knowledge. In tortious terms the issue
whether a person 'ought' to know certain
facts amounts to arguing that there was
negligence and the High Court was right
to reject the assertion. It was agreed
however that the state of mind which
constitutes abuse of power for the
purpose of that tort was satisfied by
reckless indifference as to the limits of
authority 2 On the facts the state of mind
was not established. The High Court
decision certainly confirms the availability
of the tort where a malicious or knowing
'abuse of office’ can be established.?” This
is sometimes called 'targeted malice' to
emphasise the intentional character of the
tort. However as these elements are
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notoriously  difficult to establish, the
availability of the tort is generally raised in
the context of preliminary issues,?® and
liability has been found in only a handful of
cases.”® Thus in my view this aspect of
the decision has a cautionary effect but is
unlikely to open up liability ‘o a great
extent.

One other tort mentivned in the joint
judgment although not pleaded by the
plaintiff was the action for breach of
slalutory duty. This tort, although well-
established, is, like the misfeasance tort,
also very limited in scope. Basically it
depends upon first establishing an
intention to confer a right to bring a private
right of action. It is most likely to succeed
where the claim is for personal injury
arising from safety legislation specifically
directed at the protection of the plaintiff.
The courts have made it clear that they
will not allow the tort to be used to expand
the scope of negligence.30 For that reason
this- paper concentrates upon negligence
and the effect of the basic rule that liability
is governed by the same principles and
under the same headings as those which
apply to private individuals.

The reasoning of the joint judgment under
all heads of liability Hlustrates the impact
of the basic rule. The justification for
overruling the Beaudesert decision was
that it was inconsistent with the modern
trend to impose liability for only intentional
or negligent infliction of harm in the law of
torts. The decision under the misfeasance
fort was directed by similar concerns.

The rejection of liability under James v
Commonwealth®" and of liability based
upon the constitutional principle of the rule
of law represents an affirmation of the
basic rule. It is significant that it has been
argued that such a principle should exist
on the basis that tort issues concerning

public authorities cannot always be
satisfactorily solved by reference to
private law principles alone.®* The

suggested principle is one of liability of
governments for the acts of their officers,

possibly as a result of the de facto officer.
principle which was established by James
v Commonwealth (and accepted in the
joint judgment in the High Court in
Mengei).>> However, it was said in the
joint judgment that there was no support
for the Jarnes v Commonwealth cause of
action. Further '[s]o far as individual
government employees are concerned, it
would exiend personal liabilily beyond
misfeasance in public office or, even, in
negligence and, in effect, impose liability
for an error of judgment.’™

In the Court of Appeal, Angel J (Thomas J
agreeing) had decided that the legality
and actionability of the defendants’ actions
lay outside the realm of private torts. He
said that the liability of the defendants
properly rested on the ptace of individual
liberty of action within society under the
constitutional principle of the rule of law.*®
The response in the joint judgment was to
refer to the basic rule.®®

The reasoning of Brennan J on the
misfeasance tort differed in one
substantial respect from that of the jont
judgment, which stressed the basic rule
and the need to recognise only tort liability
for intentional or negligent conduct.
Brennan J by contrast recognised the
'special' nature of the misfeasance tort but
suggested that liability was conditioned
upon proof of an invalid exercise of power.
His reasoning on the negligence issue
also differed from that of the joint
judgment.

The question of negligence was raised in
the High Court in relation to the
knowledge of the inspectors about the
eradication programme. It was argued that
constructive knowledge was sufficient for
both the misfeasance claim and in
negligence. The view expressed in the
joint judgrment was that it was not open to
the Mengels to make a case for
negligence on the basis that the
inspectors should have known that their
actions were unauthorised. The ‘critical
information’, their Honours said, was the
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existence of an approved programme and
they thought that in the absence of
conclusive evidence or a finding _on that
fact, the claim could not proceed.”” Deane
J disagreed: he thought that a positive
finding was implicit in Asche CJ's
judgment. His Honour invited the plaintiffs
to reformulate their case as an action in
negligence, although he had some doubts
about establishing causation.” Brennan J
seemed to agree with the view in the joint
judgment that negligence could not be
made out on the facts. >

At first instance the claim in negligence
was pleaded on two bases. First it was
alleged that there was negligence in the
way that the inspectors had placed
restrictions upon the plaintiffs without first
ensuring that the cattle tested positively or
that there was a real possihility that they
would. The second claim was for negligent
misrepresentation.

The second claim in negligence raised at
first instance was based on the fault or
‘mistepresentation’ of the inspectors in not
ensuring that the plaintiffs’ property was
subject to an eradication programme prior
to imposing movement restiictions. 1t was
thus based on the same facts as were
raised in the High Court on the negligence
issue. Asche CJ at first instance appeared
to dismiss the second claim on the basis
that it was a challenge to the exercise of a
statutory discretion (or a policy function).40
He also thought that the claim was
excluded on broad policy considerations.*’
Although the High Court did not comment
directly upon this reasoning, on its face it
appears to be inconsistent with the thrust
of the view expressed in the joint
judgment that liability could arise in some
circumstances for negligent failure to
ascertain the limits of statutory powers. It
is possible as is explained below that
Brennan J would have agreed with Asche
CJ about the policy implications of this
claim.

Asche CJ analysed the first claim as

involving two allegations, namely a duty of

care to ensure that there was no
reasonable possibility of brucellosis being
present in the herd before taking any
steps lu prevent its movement, and
secondly to act promptly in obtaining and
acting upon the results. He tested the first
allegation by the converse hypothesis: if
the defendants had allowed free
movement of the herd and if the evidence
had subsequently shown the herd was
infected, then negligence would have
been established. Therefore it followed in
his view that they were not negligent in
acting with extra caution. In fact this
allegation raised the issue whether the
inspectors were negligent in exercising
their judgment to impose movement
restrictions. 1t amounted to alleging that
the defendants were over-cautious and
that in the circumstances they should
have foreseen the economic loss that the
plaintiffs would incur. In effect, it
amounted to an attack on the ‘policy’
decision of the inspectors - although this
language and analysis was not applied by
Asche CJ. The only ‘fault
inspectors  was in relation to their
judgment (which Asche CJ had said was
made in 'good faith) that the BTEC
scheme should be implemented.

Asche CJ examined all the evidence
about the tests carefully and roncluded
that there was no 'operational' negligence
(although he did not use that term) or
delay in handling or rcturning the results.

The facts and evidence as discussed
above sugyesled that any foult lay with
the procedures laid down by the
Department. The basis of the High Court’s
discussion of the negligence issuc was
the Department’s ‘fault’ in failing to ensure
that an eradication programme was in
issue, or that the inspectors ensured that
such a programme was in issue. The fact
that a majority of the High Court was
prepared to countenance a claim in
negligence on that basis, subject to
adequate evidence, is significant. it is
consistent with the statement set out
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above that liability can arise where there is
a failure to observe the limits of powers.

Brennan J's judgment is an important one
in the light of his status as Chief Justice of
the High Court. In discussing the
misfeasance tort, he made a special effort
to distinguish it from negligence. In
particular he distinguished between the
question of whether a power is available,
which he said was the relevant issue in
misfeasance, and the negligent exercise
of a power. He was concerned to keep
negligence issues out of misfeasance and
stressed as he did in Heyman the need to
find a positive duty to act in a negligence
action.

He said about the misfeasance tort that
'the legal balance between the officer's
duty to ascertain the functions of the office
... and the freedom of the individual from
unauthorised interference with interests
which the law protects' is not to be
‘undermined'* by a different standard,
namely liability in negligence. At that point
he cited the Privy Council decision in
Rowling v Takaro Properties Ltd* and
conirasted the decision in the New
Zealand Court of Appeal in that case. In
particular he referred to the judgment of
Cooke P in the Court of Appeal which
supported the idea expressed in the joint
judgment that negligence liability could
arise from a failure to observe the limits of
powers. The Privy Council decision which
is discussed below supports the view that
if a claim is justiciable in public law, it is
unlikely tc give rise to an action in
negligence. It is consistent with the idea
that ‘invalidity is not the test of fault'.
However Brennan J emphasised that the
loss was economic loss and in that
context he appeared to cite the Privy
Council decision in Takaro with approval.
So it seems that Brennan J neither
approved nor expressly disapproved the
joint judgment view that fiability in
negligence could arise where there was a
failure to observe the fimits of power. But
he did appear to approve the policy
behind the decision in Takaro which is

consistent with the idea that it is difficult to
establish negligence where there is a
failure to observe the limits of powers and
the loss can be characterised as
economic loss. It can be anticipated that
Brennan CJ will be very cautious about
finding a positive duty on the part of a
public authority to know and observe the
limits of its authority.

Discussion

The reasoning on the negligence issue
was brief and raises more questions than
it is possible to answer in this paper. Does
the joint judgment reasoning suggest a
return to the controversial reasoning in
Anns? My view is that a principle which
encourages public officials to actively and
positively use their powers is desirable.
Further. a principle which enables the
courts to directly scrutinise statutory
powers in tort actions, to recognise that in
this context there is an intersection
between tort and public law, is to be
welcomed.

The Brennan view represents a 'zone of
immunity’ atfitude and a protective
approach to the tort liability of public
authorities which is arguably incompatible
with modern notions about the nature and
exercise of public powers. But as His
Honour's judgment reminds us, policy
considerations play a strong factor in this
context.

Policy considerations

The policy considerations against liability
were articulated by the Privy Council in
Takaro (and were possibly approved by
Brennan J in Mengel). Takaro involved a
claim for financial loss against a Minister
arising from an administrative decision not
to approve an investment by a foreign
national and which led to the plaintiff
incurring substantial financial loss. In
judicial review proceedings the decision
was held to be invalid as the Minister was
influenced by irrelevant considerations.
The allegations of negligence included the
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taking into account of the irrelevant
considerations and the failure of the
Minister to take reasonable care to
ascertain the extent of his powers. In
deciding that no tort liability arose the
Privy Council set out the considerations
against liability on the facts of that case.
The first was to point out the availability of
judicial review as a remedy. The only
effect of the decision, said the Privy
Council, was delay. They warned that
negligence actions wauld have the
consequence of delay and expense to the
public  (the ‘floodgates’ argument).
Sccondly, said the Privy Council, an arror
of law or misconstruction of a statute will
only rarely amount to negligence. The
third consideration was .the danger of
‘overkill:. the danger of inducing over-
caution in civil servants and imposing a
‘substantial and unnecessary financial
burden on the community'. Fourthly, said
the Privy Council, it was difficult to say
that the Minister had a duty to seek legal
advice. It was pointed out that in
exercising his statutory discretion the
Minister is essentially acting as a guardian
of the public interest.

On the basis upon which Menge! was
argued in the High Court there was
arguably iittle room for the application of
these policy considerations. The claim as
argued in the High Court arose out of an
operational fault in the Department’s
system; the Department had admitted its
vicarious responsibifity; the claim was not
in any event for an extraordinary amount.
It seemed an ideal case for imposing
liability without making too extravagant a
claim on the public purse. So the fact that
the majority of the High Court in principle
approved a broader approach has to be
tempered with the realisation that only
Deane J was prepared to acknowledge
that a claim in negligence might succeed -
and he had doubts about the causation
issue. The implication is that the 'overkill
policy consideration may well have been a
factor in this case. Therefore Mengel is
equivocal in indicating an approach to
policy considerations.

it is arguable that the issue of evidence
about the existence of the eradication
programme aside, Menge/ would have
been decided in favour of the plaintiffs
applying a reliance approach to proximity
and \ or the policy-operational distinction.

Reliance

In Heyman, three members of the High
Court of Australia (Mason, Brennan and
Deane JJ) applied a reliance test as part
of the process of determining whether a
duty of care existed. Mason J in Heyman
distinguished ~ specific .and general
reliance.** He thought that reliance in
either sense could lead to a proximate
relationship. According to Mason J,
specific reliance is encouraged by some
conduct on the part of the defendant (and
the plaintiff generally incurs detriment as a
result), whereas general reliance depends
upon an expectation arising from &
general relationship of reliance or
dependence in situations where a public
authority has assumed a responsibility. He
said that general reliance 'is in general the
product of the grant (and exercise) of
powers designed to prevent or minimise a
risk of personal injury or disability,
recognised by the legisiature as being of
such magnitude or complexity that
individuals cannot, or may not, take
adequate steps for their pro’(ec’(ion‘.45 The
basis of the plaintiff's reasonable reliance
in the case of general reliance is, in the
words of Mason J® a ‘general
dependence on the authority’s
perfprmance of its functions with due care,

- without the need for contributing conduct

on the part of a defendant or action to his
detriment on the part of the plaintiff.’ He
suggested that the following were
situations where general refiance might
arise: air traffic control, safety inspection
of aircraft, fire-ﬁgh’('mg.47

Burchett J in the recent decision in Alec
Finlayson Pty Ltd v Armidale City
Councif®® adopted and applied the general
reliance principle. In particular Burchett J
referred to the council's position of
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'dominating advantage' on the facts of this
case which involved the rezoning and
granting of development applications for
land which the council (but not the
plaintiff) knew to be contaminated. Also of
importance was the fact that the council
had a statutory duty to consider whether
land was suitable when considering
development applications.*® Burchett J
decided that the counci's action in
granting the development application
created a hazard - that is it had taken an
active part in the creation of the situation
which led to the plaintiff's economic loss.

The cases suggest that reliance is an
element in establishing proximity in the
following situations:

(i) Where the defendant has given an
assurance or undertaking express or
implied that it will exercise its powers
o protect the plaintiff's interests and it
is reasonable for the plaintiff to rely
upon it.>°

(i) Where there is evidence that the
defendant had a regular practice in
relation to the exercise of Powers
upcn which the plaintiff relied.®

Where statutory conditions for the
exercise of power are satisfied and it

(i)

is reasonable for the plaintiff to expect -

that the power will be exercised.’?

Where the public authority's activity
contains a high risk or is unusually
complex and the plaintiff cannot be
expected to or is unable to take steps
for his or her protectionA53

()

The general reliance idea was not
discussed in either court in Menge/_“ The
existence of the BTEC scheme arguably
gave rise o an expectation that the
Department would exercise itls powers
with care in the interest of the public. The
negligence claim based on the presence
of an eradication scheme could have been
analysed in terms of general reliance.

The policy-operational distinction

The overriding consideration in
determining the liability of public
authorities in tort is justiciability. The

policy-operational dichotomy is directed to
the justiciability of the issue. Justiciability
enables courts to determine what matters
'can' and 'should' be the subject of a tort
claam. The 'can’ issue goes to whether
there are ‘judicially = manageable'
standards which the court can apply. In
judicial review cases a court will
sometimes for example say that it ‘cannot'
determine whether a broad discretion or a
decision with a high level of policy content
has been exercised improperly. Similarly,
Lord Wilberforce in Anns implied that the
more discretionary the activity, the less
justiciable it would be. The 'ought' issue is
one of wider justiciability. For example, on
judicial review, the courts will exercise
their discretion not to grant a remedy if to
do so would interfere with a decision of
executive government or a policy decision
made at a high level. In the tort context
non-justiciability is often equated with any
decision which contains an element of
discreticn. This suggests that justiciability
is a limiting concept used 1o protect a
public authority from liability rather than
one which defines the circumstances in
which an authority can and should be
liable.

The modern version of the dichotomy was
described bg/ Mason J in Heyman when he
suggested5 that a public authority is
under no duty of care with respect to
financial, economic, social and budgetary
allocations but that it might owe a duty of

care in relation to  administrative
directions, expert advice, technical
standards, or general standards of

reasonableness. This test indicatcs those
matters which the courts ‘cannot
adjudicate because of the lack of judicially
manageable standards.

'Policy' function characterisations have
been made where a high element of
discretion has been involved. These are
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examples of non-justiciable discretions
under both the ‘can’ and ‘ought’ criteria. In
Sasin v Commonwealth™ it was said that
a decision to approve the design of a seat
belt ree!l in an aircraft was a discretionary
(policy) decision. In Commonwealth v
Eland® it was decided that the failure of
the Commonwealth to enact legisiation to
control alcoholism amongst the Australian
Aboriginal population was a failure 1o
perform a function at the policy-making
level. In Alec Finlayson Pty LtdXB it was
said that the decision to rezone the land

was a policy one, but that the granting of

the application
decision.

was an operational

Operationat decisions are those which the
courts feel can and ought to be subject to
a claim in tort: where the 'polycentric’
elements or multi-faceted aspects of the
claim are minimal and the claim s
therefore justiciable.59 in a number of
recent cases failures to implement policy
decisions have been characterised as
operational decisions. In Glasheen v
Waverley Municipal Councif® the plaintiff
was hit by 2 hard board whilst swimming
in g flauged area where such boards were
not permitted. At the time that the plaintiff
was injured there was only one of two
beach inspectors on duty as the other had
taken a lunch break. The decision to
employ only two inspectors was described
as a policy decision but it was held that
the claim arose from an operational matter
(the presence of one inspector) as the
council had undertaken responsibility for
the safety of swimmers by employing the
inspectors.61 In other words there was a
failure to clarify the policy or to implement
it praperly

In Mengel the policy-operational
distinction was implicit in Asche CJ's
reasoning but the judgments in the High
Court did not advert to it. A majority of the
High Court approved, as stated above, the
idea that public authorities could be liable
in negligence for failure to ascertain and
observe the limits of their authority. It is

possible that the fault in Mengel was an
operational fault.

Despite the equivocal indications of
Menge/ as a policy decision, the
statement in the joint judgment suggests
that the High Court is developing a new
principled approach to the issue of
negligence liability in the exercise of
statutory powers. The High Court has
made it clear that ordinary tort principles
apply to public and local authorities
exercising statutory powers and that this
involves a duty to ensure that they .act
within powers. It should serve as a note of
caution to public authorities to ensure that
they and their employees know and
observe the limits of their authority.

In the decade ahead we are likely to see
an increasing divergence between the
Brennan view and that of the other
members of the High Court. That
divergence will exacerbate that which
already exists between the Australian and
English approaches to this area of tort
fiability. The Brennan view aligns more
closely with the restrictive approach of the
English courts whereas the rest of the
High Court fails somewhere between that
of the expansive Canadian and New
Zealand approaches and that of the
English courts. This divergence is
undesirable in principle and points to the
urgent need to reassess the approach to
liability this context.

Another divergence to which Mengel
points is that between the position of the .
executive government (the ‘Crown’) under
the Crown Proceedings Act 1958 (Vic)
and other public authorities and
governments.

The vicarious liability of the Crown

The Crown Proceedings Act 1958 (Vic) is
now unique within Australia as liability is
limited to vicarious liability and direct
liability is excluded.”’ The idea that the
Crown can only be vicariously liable (an
imputed liability) rather than directly
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(personally) liable reflects the maxim that
the 'King can do no wrong. This is
arguably incompatible with the basic rule
expressed by the High Court in Mengel as
large chunks of direct liability cannot be
pleaded against the Crown. It excludes
the well-recognised examples of direct
liability which apply to the Crown as an
occupier or employer.% It excludes for
example the 'general reliance’ concept put
forward by Mason J in Heyman and
liability for 'system' faults® such as there
appeared to be on the facts of Mengel.
Also excluded is liability under the 'mon-
delegable’ duty concept which depends on
the idea that some duties are personal
and too important to be delegated.®® it sits
uneasily with the statement in the joint
judgment in  Menge/ which requires
governments to ensure that their officers
and employees know and observe the
limits of their power and thus places
primary responsibility on the Crown.

Sometimes it is difficult for a plaintiff to
establish a2 relationship of vicarious
liability, for example where the plaintiff is
unable to establish the liability of a Crown
servant or agent” or where liability is
imposed b%/ statute directly upon the
employee.® Conversely if a statute
protects an employee from liability difficult
questions sometimes arise as to the
Crown's h’abili’(y.68 Two doctrines have
developed in this context to exclude
vicarious liability on the basis that no
vicarious relationship  exists: the
‘independent - discretionary  function'
principle® which excludes the Crown’s
liability where powers are conferred
directly upon an employee, and the
immunity of 'superior ‘Servants' (heads of
departments) for the torts of their
‘inferiors’ who are considered to be direct
servants of the Crown.”® The issue that
arises is how these ideas fit with the view
that there are 'considerations of social
policy favouring the grant of immunity to
CrO\#n servants but not to the Crown
2

The position of the Crown in Victoria
therefore needs careful consideration to
bring it into line with other States. Either
the restriction to vicarious liability should
be removed or the circumstances in which
the Crown is to be vicariously liable should
be clarified to recognise the basic rule.”®

Conclusion

I have approached tonight's discussion
from the perspective of reconciling tort
principles with administrative law ideas.
Others are simultaneously looking at
administrative law ideas to see how they
can accommedate tort liability. For
example there has been some attention to
the development of a remedy for
administrative wrong - doing. In my
opinion this is piecemeal and too narrow
in its approach.” The attraction of the
joint judgment in Mengel is that it faces
squarely the intersection between tort and
administrative law. The Brennan view by
contrast tries to conceal it within the tort
route by turning a vague principle of
statutory interpretation (the defence) on its
head and applying rhetoric such as
‘negligence cannct be authorised in
advance’'. The Mengel  statement
encourages the courts to confront the
intersection between tort and
administrative law directly and to develop
justiciability criteria to determine issues of
tort liability.
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