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course of their respective duties, for 
which they were in no way accountable 
to the House of Commons. 'Under 
pretence of privilege and freedom of 
speech, they take liberty to declare 
against all authority of Council and 
Courts at their pleasure ... Their drift was 
to break, by this means, through all 
respects and ligaments of government. 
and to erect an universal overswaying 
power to themselves, which belongs only 

to us and not to them'.' 
I Introduction 

In .the course of commenting on the use 
made by the House of Commons of its 
parliamentary privileges during the 
seventeenth century, Sir William 
Holdsworth had occasion to make the 
following observations: 

The privilege of freedom of speech 
enabled it to criticize the conduct of the 
government and of its agents, and to 
sugyest changes and reforms. And thcrc 
is no doubt that the growth of the 
committee system made this criticism 
very much more effective and more 
searching than it had ever been before. 
One of the charges which Charles I. 
made against the Commons, in his 
declaration of 1629. was the extension of 
their privileges by the establishment of 
standing committees. He complained 
that 'there are so many chairs erected to 
make inquiry upon ail sorts of men. 
where complaints of all sorts are 
entertained'; that young lawyers sitting 
there decried the opinion of the judges. 
and maintained that the resolutions of 
the House were binding upon them; and, 
last and worst, that they have sent for 
and examined the attornev-qeneral, the 
treasurer, chancellor, and barons of the 
exchequer, some of the judges, and 
other officials, for matters done in the 

Recent parliamentary inquiries have again 
brought to the fore the vexing question of 
the claim of executive privilege (formerly 
called 'Crown Privilege' and now usually 
referred to as 'public interest immunity') 
before parliamentary inquiries. The 
purpose of this article is to examine the 
legal and constitutional issues involved in 
the resolution of this question. 

It will also deal with the power to establish 
parliamentary committees of inquiry and 
the existence of any constitutional limits 
on thz scope of those inquiries, as well as 
the scope of the parliamentary power to 
'send for persons, papers and records'. 
This will necessarily involve an 
examination of the rights and immunities 
of witnesses and, in particular, publlc 
servants who appear before Parliament 
and its committees. It will further entail an 
examination of the scope of judicial review 
in relation to these matters, especially in 
the light of the enactment of the 
Parliamentary Privileges Act 1987 (Cth). 
Although these issues can and do arise 
with all Australian parliaments they will be 
examined in this article with particular 
reference to the Commonwealth 
Parliament. 

* Geoffrey Lindell is Reader in Law, While these issues have been the subject 
University of Melbourne. of illuminating and comprehensive 
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analysis before, especially by Professor 
Enid Campbell, they deserve further 
exploration in light of the enactment of the 
Parliamentary Privileges Act in 1987.' 

I1  Establishment of parliamentary 
cornmtttees: sources of power to 
establish and scope of inquiries 

Non-statutory committees 

The power to establish Commonwealth 
parliamentary committees of inquiry, 
otherwise than by legislation, would seem 
to derive from ss49 and 50 of the 
Australian ~onsti tut ion.~ Those provisions 
read as follows: 

49. The powers, privileges, and 
immunities of the Senate and of the 
House of Representatives, and of the 
members and the committees of each 
House, shall be such as are declared by 
the Parliament, and until declared shall 
be those of the Commons House of 
Parliament of the United Kingdom, and of 
its members and committees, at the 
establishment of the Commonwealth. 

50. tach House of the Parliament may 
make rules and orders with respect to 

(i) The mode in which its powers. 
privileges, and immunities may be 
exercised and upheld; 

(ii) The order and conduct of its 
business and pro~eedii~ya a i t l ~ a ~  
separately or jointly with the other 
House. 

At the establishment of the 
Commonwealth in 1901, the House of 
Commons in the United Kingdom had the 
authority to act and did act as the 'Grand 
Inquest of the   at ion'.^ In Howard V 

~ossett' Coleridge J said: 

m h e  Commons are, in the word of Lord 
Coke, the general inquisitors of the realm 
... ir would be UI~~ICUII to define any 11mlts 
by which the subject matter of their 
inquiry. can be bounded ... they may 
inquire into everything which it concerns 
the public weal for them to know; and 
they themselves ... are entrusted with 
determination of what falls within that 
category. CO cxtcnsivc with the 
jurisdiction to inquire must be their 

authority to call for the attendance of 
witnesses. [and] to enforce it by arrest 
where disobedience makes that 
necessary . .6 

Although the function described above 
may have assisted the House of 
Commons in the performance of its 
legislative functions, it seems clear that 
this inquisitorial function was not limited to 
only those cases which involved the 
enactment of ~e~ is la t ion .~  

The inquisitorial function was developed 
before the evolution of the British doctrine 
of responsible government, h u t  it seems 
safe to assume that the function survived 
that developrnent and has not fallen into 
disuse except perhaps as an incident of 
the power to impeach public  official^.^ It 
seems difficult to deny that there should 
be a general power to inquire into any 
matter that affects the public interest, read 
in its broadest sense. Strong and 
compelling notions of executive 
accountability to the Parliament can only 
reinforce that view, whether or not the 
kind of accountability adnpted takes the 
form of responsible government. ..As will 
be explained later, modern developments 
tend to call into question the way the co- 
extensive power to punish persons who 
withhold information and documents for 
breach of par l iamentary  pr iv i lege is 
exercised, rather than the very existence 
of a parliamentary power to inquire. 

It is true that before the enactment of the 
Parliamentary Privileges Act 1987 (Cth), 
t h e  C o m m o n w e a l t h  Par l iament  had 
enacted isolated legislative provisions 
which affected the powers and privileges 
of the Houses of the Federal Parliament. 
But those provisions did not displace the 
provisions of s49 as an exercise of the 
p o w e r  o f  t he  Pa r l i amen t  to m a k e  o the r  

provisions pursuant to ss51(36) and 49 of 
the ~onsti tut ion.~ Even if the provisions of 
the 1987 Act constitute other provisions of 
this kind, S 5 of that Act states that the 
provisions of s49 of the Commonwealth 
Constitution continue in force except to 
the extent expressly provided in the same 
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Act. The 1987 Act does not appear to deal reading down the apparel11 widL11 uT the 
with the general parliamentary power to provisions of that section. 
inquire, although as will be seen later it 
dues regulate arid rnodify in a significarit A rr~vle substar~tial l i ~ ~ ~ i l a l i o ~  I could be 
way the power of the Houses of derived from the federal nature of the 
Parliament to punish for contempt, that is, Australian Constitution. According to this 
fol bread1 of parliarr~elltar y privileye. possibility the topic of any federal 

parliamentary inquiry must be one that 
A strong case can therefore be made to deals with a matter which is capable of 
show that the inquisitorial function of the being the subject of valid federal 
House of Commons can be exercised by legislation, that is, relevant to the federal 
the Houses of the Federal Parliament distribution of legislative power, for 
because of s49 of the Constitution. example, under ss51 and 52 of the 
Nevertheless, there is judicial authority to Constitution. At a broad level of 
support the view that s49 did not have the abstraction similar issues arise in relation 
eller;l or veslir ly [l ~t: i~ lquisitur ial f u ~  ~ ~ t i u n  to the swpe of the Conlmonwealth's 
those Houses of the Parliament, appropriation and executive powers. 
principally on the surprising and 
ul~pe~suasive y l -uu~~d that the power of the PI-ofessol- ~ a n e ' ~  has drawn attention to 
House of Commons to act as 'grand the remarks contained in Fitzpatrick and 
inquest' or 'grand inquisitor' was 'a Browne's case where it was said in 
function of the House of Commons and relation to the 'very plain words of s49 
not a power'. This was the view taken by itself: 
the Northern Territory Supreme Court in 
MacFarlane's ca~e, '~hhe;e Forster J was The words are incapable of a restricted 
required to interpret the similar provisions meaning, unless that restricted meaning 

be imperatively demanded as something 
enacted in relation to the powers and to be placed artificially upon them by the 
privileges of the Northern Territory more general considerations which the 
Legislative Council. According to this 15 

Constitution supplies ... 
approach, s49 of the Constitution only 
opel-ated to vest t h e  Federal Houses of 
Parliament with such powers of inquiry as 
were necessary to enable them to carry 
out their legislative functions." It is 
possible that this limitation may not be so 
narrow as to require the introduction of a 
Bill in the Parliament in order to justify the 
establishment of a committee of 
in~est i~at ion. '~ But in any event, the , 

interpretation adopted b y  his Honour has 
already been convincingly criticised by 
Professor Campbell with whose views on 
this question the present writer is in 
complete agreement.l3 

An analogous Issue i r ~  a rrrule d i ~ e ~ t  sense 
has of course already arisen in relation to 
the power of the Federal Parliament to 
legislate for the crealiur~ of Royal 
Commissions of inquiry. Existing authority 
suggests that at least in relation to Royal 
Commissions armed wit11 coercive 
authority to command the attendance of 
witnesses and the production of 
documents, and despite s128 of the 
Constitution, the top~cs of inquiry must 
relate to matters which are capable of 
being the subject of valid federal 
legislation.'" 

If then, as seems to be highly likely, the Tl~is view is IIU~ wiiliuul ils diffi~ulties and 
inquisitorial function is a 'power' . or it has not escaped cogent criticism." The 
'privilege' within the meaning of s49, any main difficulty is that it is not easy to think 
limitations on the matters which may be of questions that could be put to a witness 
the subject of federal parliamentary which could not have some possible 
inquiry will need to be derived by a bearing on Commonwealth legislative 
process of constitutional implication or powe~s - a difficulty which over time has 
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only been made worse by the generous 
interpretation accorded to Federal 
legislative powers by the High Court, for 
example, the Commonwealth's 
corporations and external affairs powers, 
not to farget the power of the Federal 
Parliame~it to maKe grants ot financial 
assistance under s96. The practical 
difficulties, when combined with the 
possibilily that a Parliament may need to 
inquire into the need for an amendment to 
the Constitution to increase the scope of 
natiur~al legislative powers, point to the 
desirability of the Court departing from the 
view apparently favoured by the Priv 
Courlcil in the Royal C'ommissions case. l1 

If this suggestion is accepted it would of 
course obvlate the need to limit the literal 
reach of s49 of the Constitution by 
reference. to a similar federal limitation. 
The absence of any such limitation may 
well have had the support of the former 
Chief Justice when he stated in Ausfralian 
Capital Television Pty Ltd v The 
Commonwealth: 

Unllke the legislative powers of the 
Commonwealth Parliament, there are no 
limits to the range of matters that may be 
reievant to &hate in the Commonwealth 
Parliament or its workings ... 19 

The quoted remarks were made in the 
context of emphasising the indivisibility of 
freedom of communication in relation to 
political discussinn and the public affairs 
of both the federal and State levels of 
government in Australia. This had the 
consequence, in his view, that the 
freedom of communication implied from 
the Federal Constitution 'extends to all 
matters of public affairs and political 
discussion, notwithstanding that a 
particular matter at a given time might 
appear to have a primary or immediate 
connection w~th Comrnonwealth affairs'. 
He pointed to a continuing relationship 
between the various ticrs of governnre~~t 
(for example through s96 grants of 
financial assistance to the States) which 
made it inevitable that matters of local 
concern have the potential to become 

matters of national concern. These 
considerations even if only by way of 
analogy, help to underline the practical 
difficulty, emphasised earlier, of giving 
effect to a federal limitation on the matters 
which may be made the subject of federal 
inquiries in ~ustral ia. '~ 

Even if, notwithstanding the above 
considerations, the power to establish 
parliamentary committees of inquiry is 
federally limited, two fantnrs would 
combine to lessen the practical 
significance of such a limitation. The first 
is that the limitation may not come into 
play unless the committee is armed with 
compulsory powers to require the 
attendance of witnesses and the 
production of documents. In Lockwood v 
The Commonwealth, Fullagar J suggested 
that if the inquiry was not vested with 
compulsory powers 'the Commonwealth ... 
[can] make an inquiry into any subject', 
subject to the need for a parliamentary 
appropriation to fund the inquiry.'' 
Secondly, there remains the difficulty of 
establishing that a matter may nevcr be 
relevant to the Commonwealth's 
legislative powers 

Another and associated federal limitation 
relates to the possible inability to inquire 
into matters thai concern the processes 
and workings of State (as distinct from 
Territory) governments and their 
instrumentalities. In Koowarta v Bjelhe- 
Petersen, Stephen J acknowledged that 
there are limitations to be implied from the 
federal nature of the Constitution 'which 
will serve to protect the structural integrity 
of the State components of the federal 
framework, State legislatures and State 
exe~ut ives ' .~~ Those limitations have 
revived, in a modified way, notions of 
inter-governmental immunity that were 
originally thought to have been laid to rest 
in the Engineers' case.23 The modern 
doctrine has ui lde~ standably been 
directed at limitations on the power of the 
Federal Parliament to make laws which 
bind State governments and their 
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~nstrumentalities. These were summarised 
as laws which either: 

1 discriminate against the States; or 

2 operate to destroy or curtail the 
continued existence of the States or 
their capacity to function as 
 government^.^^ 

These limitations on the power to make 
laws can also be used to limit the reach of 
other provisions contained in the 
Constitution which are not concerned with 
the power of the Federal Parliament to 
enact legislation, such as, for example, 
s117 as was demonstrated by the 
approach adopted by Brennan J in Street 
v Queensland 6ar ~ssoc ia t i on .~~  No doubt 
similar reasoning can and should be used 
to restrict the scope of s49. 

Even if this view is accepted, it may not be 
easy to show that the mere holding of an 
inquiry into the affairs of a State 
government or its agents and officials will 
by itself violate the limitations mentioned 
above. Nevertheless, the Court might view 
differently any attempt to exercise the co- 
extensive power of the Federal Houses of 
Parliament to punish for contempt of 
Parliament the failure of State officials to 
answer questions or produce documents. 
The use of such coercive powers to 
further federal inquiries might well be seen 
as seeking to make State agencies and 
instrumentalities accountable and 
answerable to the Federal Parliament. 
The attempt by federal agencies to use 
coercive powers against a State for those 
purposes would, it is thought, run contrary 
to the well known remarks of Sir Own 
Dixon when he stated: 

The foundation of the Constitution is the 
conception of a central government and 
a number of Slate governments 
separately organized. The Constitution 
predicates their continued existence as 
independent entities. 26 

Such a view would be easier to accept if it 
was held that the Commonwealth power 

of inquiry was federally limited by 
reference to the subject matter of the 
inquiry. But even if there is no limit on the 
subject of the inquiry, the general inability 
to compel State agencies to cooperate 
with the inquiry, might well be justified on 
the ground that the Constitution protects 
the way in which State governments 
function, that is, the processes of State 
governments rather than the content of 
their powers.27 It might also have the 
effect of rendering such inquiries 
ineffective in a practical sense. 

Leaving aside the difficult federal 
problems discussed above, the present 
writer generally favours the need to give 
full effect to the literal meaning of the 
provisions of s49 and does not support 
those provisions being read down. Their 
width is confirmed by the deliberate 
decision of the Framers not to limit the 
scope of the power of the Parliament to 
make its own provision in relation to its 
powers and privileges. They refused to 
limit that power by reference to the 
powers and privileges possessed by the 
British House of Commons. It was said 
that they should allow the clause to stand 
'and tr~lst to the good sense of the 
commonwealth as sufficient to guide us'.28 
In advancing this view it is not intended to 
suggest that the provisions of s49 can be 
read in ciisregard of provisions such as :( 

s71 of the Constitution. It is assumed, for 
example, that any inquiry would be 
established only to inquire and report and 
not to make legally binding and final 
determiiiafions of guilt or innocence, so as 
to be exercising the 'judicial power of the 
~ornmonwealth' .~~ 

That having been said, it is impossible to 
ignore the modern High Court's increasing 
disenchantment with British notions of 
constrtutional law that rest upon having 
confidence In a parliamentary system of 
government and in the ability of voters to 
cure any abuse of power.30 Under those 
notions any abuse of power is not a 
reason for denying its existence This 
means that the potential for using 
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parliamentary inquiries with the sole aim of legislative power that are relevant to the 
of exposing the private affairs of matters which may be the subject of 
individuals may mell encourage the inquiry by those committees.32 
modern Court to depart from the 
unwillingness of the Court in former times Similar issues would seem to arise with 
to imply restrictions on the powers created the constitutional power to establish 
by s49. It is easy to see how the statutory committees, to those that were 
reputations of individuals can be injured in discussed above in relation to non- 
a way that can leave them without any statutory committees. It would be 
redress given the freedom of speech surprising if different results could be 
accorded to the proceedings of obtained by reference to whether the 
Parliament. parliamentary committees were 

established by legislation or under s49 of 
The possible willingness of the Court to the Constitution. 
prevent such abuse would contrast 
sharply with the adherence to the literal Ill Conduct of inquiries 
width of s49 displayed in the unanimous 
judgment of the High gourt in Fitzpatrick A power to send for 'persons, papers and 
and Browne's case, but this only records' 
highlights the changes in judicial approach 
which began. to be apparent towards the It will be recalled that in the passage 
end of the last decade. Without quoted from Howard v Gossetf, Coleridge 
necessarily agreeing with the new J indicated that the power to inquire would 
approach, it suffices to say that the be ineffective without the CO-extensive 
Court's new found concern for the rights authority to call for the attendance of 
of individuals (and conversely its witnesses and to enforce it by arrest 
increasing distrust for the workings of where disobedience makes that 
government) may well result in the scope necessary.33 This authority extends to the 
of s49 being restricted by impliedly limiting call for the production of documents and .is 
the power of inquiry in order tn protect the sometimes I-eferred to the power 'to call 
rights of the ordinary citizen. for persons, papers and records'. 

Beyond merely noting their possihle 
existence, no attempt is made here to 
predict the nature and scope of those 
implied limits. The possible role of t h ~  
doctrine of the separation of powers as a 
reason for impliedly limiting the scope of 
s49 will be discussed later when dealing 
with the effectiveness or otherwise of 
claims of executive privilege as grounds 
for refusing to comply with orders to 
answer questions or produce documents. 

Statutory committees 

Some parliamentary committees are 
established by Federal legislation and 
presumably the source of constitutional 
power to establish them is to be found in 
s51(39) of the Constitution, when read in 
conjunction with any other primary heads 

The authority in question carried with it the 
exclusive power of the House of 
Commons to determine whether any 
disnhedience constituted a breach of 
parliamentary privilege and also to impose 
penalties for that breach. 

Questions have been rarsed abcut the 
basis and historical origin of this authority. 
There are problems with the traditional 
statement that the ability to punish for 
contempt was a privilege enjoyed by both 
Houses of the British parliament 
collectively 'as a constituent part of the 
High Court of Parliament' since it has 
been suggested that only the HOCISP of 
Lords can be said to have the historical 
status as a 'High The traditional 
statement would therefore make it difficult 
to explain the acknowledged existence 
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and exercise of that authority by the parliamentary committee.39 It seems that 
House of Commons. It would also have doubts have been expressed as to 
obvious implications ful t l ~ a  pusiliurl i r ~  wl~ellrel jvir~l ~urrlrr~ittees are irivested 
relation to the Federal Houses of with the same powers, privileges and 
Parliament notwithstanding s49 of the immunities as the committees of the 
Constitution since it is difficult to treat individual Houses, apparently because 
either of those Houses as a 'High Court'. s49 of the Constitution invests the two 

Houses and the committees of each 
The present writer agrees that it is more House with the powers, privileges and 
realistic to view the power to send for immunities of the House of Commons at 
persons, papers and records as the establishment of the 
associated with the fundamental right of ~ornmonweal th.~~ If these are well 
Parliament to information, not in a ~ y  founded they could prevent both Houses 
judicial capacity, but in its scrutinising role of the Federal Parliament lawfully 
as a legislature 35 delegating the power to send for persons, 

papers and records to joint committees. 
While the theoretical existence of this However it has also been suggested that 
authority is rarely questioned and is fully these doubts have now been put to rest 
accepted in the recognised texts on by the enactment of the Parliamentary 
parliamentary law and practice both in the Privileges ~ c t . ~ '  Presumably the doubts 
United Kingdom and Australia, the need could be overcome by legislation enacted 
for its formal exercise is obviated by the pursuant to ss49, 51(36) and 51(39). In 
usual willingness of prospective witnesses the case of statutory committees it seems 
to cooperate with requests to appear or safe to assume that s51(39) is wide 
produce documents. However, in more enough to support legislation which vests 
recent times there are increasing signs the same power in those committees, 
that willingness is becoming less including joint  committee^.^^ 
forthcoming, at least in the United 
Kingdom. This appears to be the case The need for a delegation of power in 
both as regards ordinary and official relation to non-s:aiutory committees can 
witnesses." It may also be the case in be expected to have practical implications 
Australia as regards the increasing use for the establishment of inquiries into the 
being made of executive privilege as a conduct of Ministers and other 
ground for the failure of government government officials. A House of 
witnesses to comply with requests for Parliament controlled by the Executive 
information or documents sought by the might well wish to use that control to 
~enate .~ '  prevent such a committee from having the 

necessary coercive authority needed to 
The signs have been sufficiently strong to conduct that inquiry.43 The same problem 
lead a number of commentators to point to would not however arlse in a House that is 
a growing gap between the theoretical not controlled by the Executive as is 
existence of the authority and the reality usually the case with the Australian 
~eyardir~y its actual exercise." The gap Senate. 
will be the subject of further discussion 
below but, for the present, it is necessary Consequences of failure to obey lawful 
to mention that, so far as non-statutory orders to answer questions and 
committees are concerned, the power to interference with witnesses 
send for persons, papers and records is 
regarded as being vested in the Houses of It will be clear from the foregoing that the 
Parliament so that an appropriate failure of a witness before a parliamentary 
delegation of the same power is needed inquiry to answer a question which a 
before the power can be exercised by a witness is obliged to answer could attract, 
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in the case of non-statutory committees, 
the penal jurisdiction of the relevant 
House of Parliament. That jurisdiction is 
exercisable by the House since it is vested 
in the House and not its committees. 
Furthermore, the exercise of the 
jurisdiction is now subject to the 
Parliamentary Privileges Act and, in the 
case of the Senate, certain Resolutions 
passed by it to govern the exercise of its 
parliamentary privileges. As will be seen in 
more detail laier, s l Z  of that Act creates a 
separate statutory offence in relation to 
conduct which amounts to improper 
interference with witnesses. 

In the case of some statutory committees, 
there are slalutor y provisions which create 
offences triable and punishable in ordinary 
courts of law.44 The obligations of 
witnesses are qualified by reference to 
whether the witness acts without a 
'reasonable excuse'.45 In the case of other 
committees of this kind (referred to earlier 
as the 'hybrid' variety), all matters which 
relate to their powers and proceedings 
are, 3s mentioned before, determined by 
resolutions passed by the Houses of 
Pailiarnent. 46 

Possible /imitations on these powers - 
major areas of contentien 

At this stage, it is convenient to deal with 
a number of possible limitations on the 
powers discussed above, before dealing 
in more detail with the legal consequences 
of the failure of witnesses to comply with 
lawful orders to answer questions or 
produce documents. Those possible limits 
arise out of the following matters: 

1 Executive privilege; 

2 Secrecy provisions; and 

3 Statutory immunities of witnesses. 

1 Executive privilege - the 
conclusiveness of executive 
certificates 

(a) Existing position 

The theoretical position discussed above 
would seem to suggest that the power to 
send for persons, papers and records can 
be exercised in relation to any person, 
whether the person is a government 
u1fiir;ial ur a p~ivate ~ i t i zen .~ '  

It is true that a special procedure may 
need to be employed in ordcr to obtain the 
production of a public paper which 
concerns the royal prerogative. The 
Standing Orders of both Houses of the 
Federal Parliament require an address to 
the Governor-General praying that the 
paper be laid before the respective 
~ o u s e . ~ '  It is also the case, as indicated 
by Professor Campbell, that it is not 
entirely clear whether the production of 
such papers can be coerced in the same 
way as disobedience to an order that a 
paper he laid before a House of the 
~arliament.~' However this is likely to be a 
matter of parliamentary procedure which, 
at most, may only require a change or 
suspension in the Standing Orders of the 
relevant House pursuant to s50 of the 
Constitution. Any diff~culty as regards the 
obligation to produce such a document is 
likely to rest on more fundamental 
considerations are to be discussed below. 

The power to send for persons, papers 
and records when official witnesses and 
papers are involved, has been 
complicated by at least two important 
considerations, which cannot be regarded 
as merely procedural. The first IS the 
possibility of restricting the scope of this 
power by reference to the notion of public 
interest immunity (formerly described as 
'Crown Privilege' and sometimes referred 
to in this article as 'executive privilege', 
when claimed by the Executive branch of 
~ o v e r n m e n t ) . ~ ~  The second consideration 
relates to the probable immunity of the 
members of one House uf t l~e Federal 
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Parliament from the authority of the other 
House of the same ~arl iament.~'  The 
same immunity is acknowledged to exist 
in relation to the Houses of the British 
~arliament.~' The immunity is likely to be 
based on the need for each House to 
function independently of, and without 
interference from, the authority of the 
other House. It appears to 111ake good 
sense from a policy point of view, as well 
from an analytic perspective, since it may 
flow directly from the terms of s49 of the 
Constitution if, as seems likely, this was 
an immunity enjoyed by the House of 
Commons at the establishnlent of the 
Commonwealth. 

This imm~lnity may therefore protect a 
Minister who is a member of the House of 
Representatives from the authority of the 
Senate, even though, paradoxically, a 
public servant employed in the same 
Minister's Department may not enjoy the 
same immunity. The crucial issue is 
whether the same public servant should 
enjoy a similar immunity in respect of 
actions undertaken by the public servant 
when acting in accordance with the 
instructions of the Minister. 

The first of the two complications 
foreshadowed above has the capacity to 
raise a spectacular clash of powers 
between the Legislative and Executive 
branches of government especially where 
the conflict arises from the refusal of the 
Executive to comply with the orders of the 
Senate. So far, however, there has been 
what virtually amounts to a history of 
parliamentary acquiescence in cases 
where the Executive branch has been 
determined to maintain its claim to 
privilege.53 But this has occurred without 
either House of Parliament ever 
conceding the legal effectiveness of 
claims to executive privile e in the context 
of parliamentary inquiries. g4 

Furthermore, and significantly, the 
Commonwealth Government has not gone 
so far as to claim the ability to direct civil 
servants who give evidence to 

parliamentary comm~ttees 'not [to] answer 
questions which are or appear to be 
directed to the conduct of themselves or 
other- named officials', as has apparently 
occurred in the United ~ i n ~ d o m . ~ ~  The 
latter development is comparatively recent 
and flies in the face of traditional 
statements of British parliamentary law 
and practice. The Commonwealth's claim 
to the conclusiveness of its assertions that 
it would be contrary to the public interest 
for evidence to be pruvided to a 
parliamentary inquiry can be traced back 
to a statement made to Parliament in 
1953 by the then Prime Minister, Mr 
RG Menzies, and later also advice 
provided by the then Solicitor-General, 
Professor KH Bailey, which was tabled in 
Parliament in 1 9 5 6 . ~ ~  ~ e a v ~  reliance was 
placed by them on the decision of the 
H o ~ ~ s e  ~f Lords in Duncan v Cammell, 
Laird & CO ~td5'- a case which should be 
regarded as the high-water mark of the 
doctrine of public interest imm~lnity 

As others have pointed out, the issues 
involved in public interest immunity which 
have been developed by courts in ordinary 
litigation are not necessarily the same as 
those which can arise in parliamentary 
proceedings.58 In one case the courts are 
concerned to balance the public interest in 
securing justice between litigants with the 
need to keep secret information, the 
disclosure of which could damage the 
community at large. In the cther, the 
Houses of Parliament are concerned with 
the public interest at large and whether 
they have an overriding interest in being 
informed about and by the Executive; and 
also whether Ministers should be allowed 
to be the sole judges of what the public 
interest requires.59 

The wider public interest gives rise to a 
number of important issues. Those are 
whether the Houses of Parliament have 
an overriding interest in being informed by 
the Executive and whether it is safe to 
allow Ministers to be the sole judges of 
what the public interest requires not to be 
disclosed. It surely requires little 
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imagination to see how such a discretion 
could be used by Ministers wishing to 
escape publlc scrutrny In relation to their 
own conduct or that of other persons for 
whom they are responsible. In recent 
limes the Matrix Churchill affair in the 
United ~ i n ~ d o m ~ '  and, to a lesser extent, 
in Australia, the attempt by the 
Commonwealth Treasurer to prevent the 
Senate Select Committee on Certain 
Aspects of Foreign Ownership Decisions 
in relation to the Print Media having , 

'access to certain  document^,^' illustrate 
how claims to executive privilege can be, 
and arc, arguably abuscd. This recalls the 

rather humorous remarks quoted by 
Megarry. 

If anything shall seem, 
The Minister shall deem: 

His certificate of demption 
Shall confer complete exemption.62 

It is sometimes suggested that the remedy 
for any abuse of the claim to executive 
privilege before parliamentary committees 
lies in the so called 'court of public 
opinion'. that is. in allowing the matter to 
be the subject of political judgment by the 
electorate.'?i;, :he view of this writer. 
however, it is most unlikely that electors 
would be able to focus on issues of such a 
detailed character in the course of an 
election. 

There have also been important changes 
to the doctrine of public interest immunity 
as it applies to litigation in the ordinary 
courts of the land since the case of 
Duncan v Camn~ell, Laird & CO Lid was 
decided. In the Srst place, the trend has 
been away from the ready recognition of 
such claims towards the position where 
the courts in Australia (and in the United 
Kingdom) assert the right to examine 
documents for themselves. if necessary in 
secret, in order to determine whether a 
claim to non-disclosure should be upheld. 
In other words, the claims are not treated 
as concl~sive.~" 

The second important change relates to 
the enactment of the federal freedom of 
information legislation. As others have 
pointed out it would be difficult to sustain a 
claim for executive privilege in relation to 
rr~akle~s whictl are required to be disclosed 
under that legislation.65 The Official 
Government Guidelines issued by the 
Federal Government to its employees and 
officers who are asked to appear before 
parliamentary committees (last revised in 
1989) recognise that claims to executive 
privilege'can still be made in areas which 
are exempt from disclosure under the 
freedom of information legislation. The 
categories of exemption make sense and 
should not, it is suggested, be lightly 
disregarded, as a matter of practice and 
convention. 

However, even in the areas traditionally 
regarded as coming within the legitimate 
ambit of executive privilege such as, for 
example, defence, it is sobering to 
remember that the British House of 
Commons entertained an in uiry into the 
conduct of the Crimean War.I6 Moreover 
claims of executive privilege based on 
grounds relating to defence and national 
securiiy were effective to prevent a House 
of Commons Committee from inquiring 
into matters which later came to light as a 
result of the refusal of a court to uphold 
the conclusiveness of claims of privilege 
advanced by four Ministers of the Crown 
in the prosecution of companies for 
exporting certain materials without ex ort 
authority in the Matrix Churchill affair. 5? 

It also needs to be borne in mind that the 
asssriion of executive privilege sanctioned 
and even required by the Government 
Gu~del~nes ~ssued both In Australra and 
the United Kingdom has never received 
parliamentary approval or parliamentary 
acceptance in either country.68 There is no 
obligation on the part of government 
officials to claim the exemption created by 
the freedom of information legislation.69 In 
any event, it cannot be said that the same 
legislation is intended to modify or 
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override the power and ~iivi leges of 
Parliament referred to in s49. 

The extent, if any, to which executive 
privilege operates as a legal restriction on 
the power of the Houses of Parliament to 
require official witnesses to answer 
questions or produce documents, remains 
an open question. Not surprisingly, and so 
far as this writer is aware, the matter has 
never been the subject of authoritative 
judicial reso~ution.~' Nevertheless a 
question can be raised as to whether the 
issue will continue to remain unresolved. 

Presumably the control exercised by a 
government under the Westminster 
system was and will continue to operate 
as a brake on inquiries instituted in the 
lower or more popularly elected Houses of 
Pa~liament. Thus a government which 
enjoys the confidence of those chambers 
will no doubt be in a position to block any 
attempt to ignore or overrule the claim to 
privilege advanced by the same 
government. The one poss~ble exception 
may arise in the case of minority 
governments. Leaving aside that 
possibility, this means that care needs to 
be exercised before reliance can be 
placed on the posit~on In the United 
Kingdom, since even in the case of the 
House of Lords, the British Government 
would no doubt have ways ot ensurlng 
that the same body did not press its 
claims for information against the wishes 
of the government in office, especially 
having regard to the non-elective nature of 
that legislative chamber. 

The same cannot be said about the 
position of the Senate which is of course 
an elective Ludy ever1 i i  aryurr~er~ls car1 be 
raised about whether its elective basis is 
as democratic as that of the House of 
Representatives. Moreover the likelihood 
of the Senate ignoring a claim to privilege 
advanced by the government of the day 
must bc classed as much greater when, 
as is usually the case, government is 
unable to obtain a majority in that 
chamber. Presumably the only weapon a 

government could use to dissuade the 
Senate pressing its claims to information 
claimed to be privileged would be the 
threat of a double dissolution of the 
Parliament if the conditions for such a 
dissnli~tinn were satisfied or, but perhaps 
less effectively, a prorogation of the 
parliament or a dissolution of only the 
House of ~e~resentat ives.~ '  

Whatever role public interest immunity 
can and should play as a matter of 
parliamentary practice ' or convention, in 
this writer's view it should not operate to 
restrict the legal scope of parliamentary 
inquiries and the CO-extensive powers 
needed to make those inquiries effective 
under s49 of the Constitution. 

No doubt it would be possible to construct 
arguments to support the contrary view 
based on the doctrines of responsible 
government or the separation of powers 
so as to implicitly cut down the potential 
reach of the powers that can otherwise be 
derived from s49. According to those 
kinds of arguments, the provisions of s49 
would need to be read subject to implied 
restrictions which might be seen to flow 
from ss61 and 64 of the Constitution when 
those provisions are read against the 
background of the British notions of 
responsible government. 

It is accepted that those notions are 
concerned to emphasise the responsibility 
which Ministers owe to parliament or, to 
be more accurate, the lower or more 
popularly elected House of ~ a r l i a m e n t . ~ ~  
The 'responsrblltty' referred to here IS 

essent~ally political in the sense that if a 
Minister or Ministers cease to enjoy the 
confidence of the appropriate chamber 
they are under a conventional duty to 
reslgn. Under traditional and, it is 
suggested, dated understandings of 
ministerial responsibil~ty and responsible 
government, public servants would only 
be seen as emanations of the Ministe~s in 
charge of their departments and would 
only be 'accountable to the public through 
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the accountability of ministers and cabinet 
to par~iarnent'.'~ 

These considerations have implications 
which go much further than the failure to 
give evid~?nce cnvered by a claim of 
privilege and might well be used to deny: 

1 not only the ability of parliamentary 
inquiries to require the giving of 
evidence by public servants (since if 
evidence is to be given at all it should 
be by the person who is regarded as 
being solely responsible to 
Parliament); 

2 but, and more fundamentally, the 
legal obligation of the Minister to give 
the evidence. 

In other words, the responsibility is purely 
political in the sense that the only sanction 
for failing to give the evidence is that the 
Minister or Ministers may lose the 
confidence of the Parliament and may in 
this way ultimately be forced to resign. 

There are two responses which can be 
advanced against this highly restrictive 
view. In the first place the ability of a 
Parliament to withdraw its confidence in 
Ministers would be greatly assisted by 
ensuring that the Parliament can ascertain 
all the facts and information needed to 
make an informed judgment on the 
conduct of Ministers and the government 
agencies for which they are responsible. 
Some might even argue that this should 
be seen as not merely desirable, but 
essential, in ensuring the accountability of 
Ministers to the Legislature. Looked at 
from this perspective, and leaving aside 
any inter-House immunity which Ministers 
may enjoy by reason of their membership 
of the other House, the power to obtain 
evidence from government officials would 
actually aid and strengthen the operation 
of responsible government at the very 
time when its success as a form of 
government has come under serious 
challenge because of the executive 
domination of the Parliament. l h ~ s  would 

also apply to the power of the Parliament 
to override ciairns of executive Privilege. 

Secondly, the writer has had occasion to 
comment before on the unsuitability of 
usincl the conventional rules of 
responsible government as a basis for 
legal obligations or restrictions which are 
enforceable in a court of law.75 The main 
difficulty is the inherent vagueness which 
surrounds most aspects of those rules - 
as is illustrated by the use of that notion to 
support opposing sides of the argument 
outlined above. There is also the loss of 
one of the supposed advantages of rules 
which are developed by practice and 
convention, namely, their flexibility and 
ability to adapt and change to meet new 
circumstances. 

Similar considerations can, it is 
suggested, be used to reject limits on the 
power of parliamentary investigations to 
obtain evidence from governments which 
are based on the doctrine of the 
separation of powers. It has been said 
that it is one of the main general doctrines 
underlying the ~onstitution.'~ This is partly 
due to the design of the Constitution and, 
in particular, the provisions of ssl,  61 and 
71. The main significance of the doctrlne 
in the Australian context has been the 
separation of the legislative and executive 
powers, on the one hand, from the judicial 
powers, on the other. given the union of 
the legislative and executive powers that 
results from the adoption ot a Westminster 
style of government.77 

Doubtless, a rlgld application of the 
separation of powers doctrine in relation 
to the legislative and executive powers of 
the Commonwealth would cast 
considerable doubt on the ability of the 
Parliament to legislate, whether under s49 
or 51 of the Constitution, to 

1 confer the 'executive power of the 
Commonwealth' on any body or 
person other than the Executive 
branch of the federal government; 
ana to 
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2 interfere with the exercise of the 
same power by the same branch of 
the government in question. 

Constitutional constraints of this kind have 
certainly been recognised in relation to the 
exercise of the judicial power of the 
Commonwealth. So far as the writer is 
aware, there has not been any judicial 
discussion of the second of the above two 
issues in relation to executive power, 
except for the issue of the constitutional 
immunity of the Commonwealth and its 
instrilmentalities from the operation of 
State laws. That issue involves, however, 
special considerations based on the 
federal character of the Constitution. 

There has also been very little judicial 
discussion of the first of those issues. It 
has had a bearing on the constitutional 
validity of Commonwealth-State 
cooperative arrangements. The writer and 
some other commentators have 
concluded that in the present state of the 
authorities, s61 of the Constitution should 
not be read as precluding the vesting of 
the executive power of the 
Commonwealth in State officers and also 
autonomous federal statutory 
a~thorities.'~ Nevertheless, doubts persist 
regarding the constitutional validity of 
'leglslatlon whlch seeks to strengthen 
parliamentary control over the executive 
branch by giving either House authority to 
give binding directions to executive 
officers concerning the manner of 
performance of their legal functions and 
dut le~ ' . '~  

Even so, arming parliamentary 
lnvestlgatlons wlth the power to overrlde 
claims of executive privilege and the 
holding of such investigations generally, 
does not amount to vesbng those 
investigations with executive power so as 
to attract the doubts in question. It is true 
that they may be seen as a form of 
interference with the exercise of the same 
power. However, the extent to which they 
are viewed in this manner may have to be 
offset against the role such investigations 

- - - -- - -- -. . - - - - 

play in making more effective the 
parliamentary oversight of the activities of 
the Executive and thereby help to 
strengthen the operation of responsible 
government in Australia. There is of 
course no shortage of judicial authority 
which makes it permissible to interpret the 
Constitution against the background of 
responsible government.BC 

The view advanced above is reinforced by 
the newly implied constitutional freedom of 
political communication based upon the 
dqctrine of ,representative democracy.g' 
The freedom and the doctrine from which 
it is derived can only emphasise the 
importance of maximising the free flow of 
information necessary to enable electors 
to make informed decisions about their 
political representatives. Thus, as was 
said by Mason CJ, Toohey and Gaudron 
JJ in the Theophanous case: 

[tlhe implied freedom of communication 
is not limited to communication between 
the electors and the elected. Because 
the system of representative government 
depends for its efficacy on the free Row 
of informat~on, ideas and debate. the 
freedom extends tc all :hose who 
participate In politico1 discussion. By 
protecting the free flow of iniormalion 
and ideas and of debate, the Constitution 
better equips the elected to make 
dec~s~ons and the electors to make 
choices and thereby enhances the 

efficacy of representative government. 
82 

Principles of th~s character, although 
formulated in a different context, are not 
conducivc to thc encouragement of 
government secrecy which can be 
achieved through the use of claims to 
cxccutivc privilcgc. 

It is doubtless possible for powers of 
parliamentary invcstigotion to be used to 
obstruct the operations of the Executive 
branch of government by forcing that 
branch to d ivcr t  valuable resources 
needed to service onerous and 
burdensome demands for information 
made by such investigations. Presumably, 
Opposition parties could then use their 
numbers in the Senate to drive home their 
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pariy political advantage, assuming that 
is, that the inquiries were able to uncover 
embarrassing information. Although 
unwelcome to some, others, including the 
writer, might well see such a result as a 
vindication of the acr;uur~talrility principle. 
However, damage could well be done if 
the powers of inquiry were pressed too far 
in the sensitive areas of foreign relations 
and defence. 

One fu~ther problem that could and has 
arisen, concerns the unfortunate position 
of public servants who are ordered to give 
evidence to an inquiry instituted by one 
House of the Parliament despite a 
Ministerial instruction not to give the 
cvidcncc in circumstances where the 
relevant Minister cannot be compelled to 
give the same evidence because the 
Minister i s  a member of the other Hnl.~se. 
that is, as a result of House immunity. The 
precise legal position of public servants 
who find themselves inn s11r.h unenviable 
situations and that of their Ministers, will 
be discussed further below.83 

Leaving aside that problem, it is, in the 
end, a matter of balancing the difficulties 
discussed above with the important 
consideration of accountability and of 
course the right of the public to be fully 
informed about the actions and conduct of 
its government. In these circumstances, 
and given the absence of judicial authority 
to support the operation of public interest 
immunity as a legal restriction on 
parliamentary powers of inquiry, the writer 
agrees with the view consistently taken by 
Professor Campbell under which the 
immunity in question does not legally limit 
those powers of in uiry derived from s49 
of the Constitution. 8% 

Not surprisingly this is also the view 
asserted by various Senate comrn~ttees.~~ 
The same view was apparently shared by 
the Joint Select Committee on 
Parliamentary ~rivilege." What is more 
surprising is the important recent 
concession made by the Leader of the 
Government in the Senate which 

recognises the power of the Senate to 
overrule a claim to executive privilege. 
When confronted by his acceptance of the 
power earlier when in Opposition and 
asked whether he still thought that 
'exccutivc privilcgc is for the Senate to 
determine', he replied: 

In the particular context that we are 
talking about here - a tussle about 
whether or not some document or some 
information should be revealed - the 
~ la i rn  that an executive governmcnt may 
make of public interest immunity. which 
is the currently preferred expression, is. I 
acknowledge, ultimately one for the 
House of Parliament to determine. That 
follows from first principles, if you accept 
that is the way the Constitution works On 
these matters. 

As a technical matter, that is the case. 
But we are arguing, as so often is the 
case when it comes to cnnqtiti~tional 
matters, that the technical power might 
be absolute but the way in which it 
shculd be exercised in practice should 
be ieydlded as subjed to all sorts of 

87 
conventions and limitations. 

(b) Proposals for change 

The foregoing d~scuss~on has 
concentrated on the existing legal and 
constitutional position Even if the view 
favoured by the writer is correct, various 
options have been advanced as to how 
the issue should be handled in the future. 
These may be cateaorised under four 
broad heads 

1 Retain the present position without 
any attempt tn change the law on the 
understanding that as the law stands 
at present executive certificates of 
what should not be disclosed will not 
be treated by the courts as conclusive 
if the issue should ever be resolved 
by them 

2 Retain the present position on the 
same understandinq as was stated in 
the first option, but enable the 
relevant House of Parliament to seek 
the advice of independent arbitrators, 
appointed on an ad hoc basis, in 
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deciding whether claims io executive 
privilege should be upheld in cases 
where this is thought appropriate. 

3 Change the law to ensure that, 
whatever may be the correct 
understanding of the law as it stands 
at present, the Executive becomes 
the conclusive judge of what matters 
should not be disclosed, that is, treat 
executive certificates as conclusive, 
as has occurred in certain 
 jurisdiction^.^^ 

I Change the low to allow the courts to 
decide whether to uphold claims 
advanced by the Executive to 
privilege from disclosure by reference 
to whether this would be in the public 
interest. 

The fourth option follows the solution to 
the problem adopted in the United 
~ t a t e s . ~ '  It is also one of the solutions 
which was advocated in the wake of the 
claim to executive privilege advanced in 
response to requests for dnc~~rnents and 
evidence made by the Senate Select 
Committee on Certain Aspects of Foreign 
Ownership Decisions in Relation to the 
Print Media. A private member's Bill was 
introduced into the Senate for this 
purpose by Senator Cheryl Kernot, the 
Leader of the Australian ~emocrats.~'  The 
same Bill would allow the Federal Court to 
resolve whether claims of public interest 
immunity should be upheld and would also 
seek to ensure that public servants could 
not be imprisoned for their refusal to give 
evidence or produce documents pursuant 
to a Ministerial direction to that effect." 
This solution was, however, rejected by 
the Senate Committee of Privileges in the 
report presented to the Senate on the Bill 
in question.93 

When the Senate referred the Bill to.the 
Senate Privileges Committee for inquiry 
and report it noted a number of matters. In 
the first place it was asserted that on 
several recent occasions the government 
had falled to comply with orders and 

requests of the Senate and its committees 
for documents and information. The 
following three instances were cited by 
way of illustration: 

1 t l ~ e  order of ltle Senate of 16 
December 1993 concerning 
communications between Ministers 
on woodchip export licences; 

2 requests by the Select Committee on 
the Australian Loan Council for 
evidence; and 

3 requests by the Sclcct Committee on 
Foreign Ownership Decisions in 
Relation to the Print Media for 
documents and evidence. 

The Senate also stated that the 
government had, explicitly or implicitly, 
claimed executive privilege or public 
interest immunity in not providing the 
information and documents sought by the 
Senate and its committees. It asserted in 
its resolution that the grounds for these 
had nnt heen ~stnhlished hut merely 
asserted and that the Senate had no 
remedy against these refusals to provide 
information a rd  documents. except its 
power to impose such penalties on a 
Minister who was a member of another 
House and that it would be unjust for the 
Senate to impose a penalty on a public 
servant who. in declining to provide 
information or dccuments. acted on the 
directions of a ~ tn is te r . '~  

The latter is a telling point which may well 
be an important reason to explain why the 
Senate has not seen fit to test its power to 
override claim of executive privilege. A 
solution to this problem will need to be 
found if parliamentary inquiries are to 
function effectively without Executive 
obstruction and thus generally assist in 
the scrutiny role to be performed by the 
Parliament. 

The rejection of the solution embodied in 
the private member's Bill was not based 
on grounds of constrtut~onal lnvalldlty 
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although questions were raised by some 
of the witnesses who gave evidence to 
that Committee as to whether the Federal 
Court could be empowered to rule on 
issues of executive privilege before 
parliamentary inquiries because of the 

separation of powers doctrine. The 
questions centred on whether the 
performance of the function proposed to 
be given to the Court was not judicial 
within the meaning of the requirement 
implied from the Constitution in the 
Boilermakers' case.95 A further problem 
perceived with the legislation was that 
even if the function was capable of being 
characterised as judicial, the width of the 
discretion which it was proposed to vest in 
the Federal Coiirt in the performance of 
that function under the legislation as 
drafted, was sufficient to destroy its 
character as j~~dicial for the purposes of 
the same requirement. 

Without examining the issue in any detail, 
the present writer is inclined to the view 
that the function in question is unlikely to 
be viewed as inherently non-judicial so as 
to be incapable of assignment to 2 court 
acccrding ic the approach taken by lsaacs 
J ar,d approved in R V Quinn; ex parie 
Consolidated Food ~ o r ~ o r a t i o n . ~ ~  Rather, 
it is more likely that the function of ruling 
on claims of privilege before parliamentary 
committees is one that is subject 'to no a 
priori exclusive delimitation' and is 
therefore 'capable of being viewed in 
different aspects, that is, as incidental to 
legislation, or to administration, or to 
judicial action, according to 
circumstances'.37 In addition, although not 
identical, it is sufficiently similar to the 
function which courts already perform 
when they adjudicate on claims ot publlc 
interest immunity in ordinary litigation 
involving private citizens and the State. 

However, if it is assigned to the courts it 
will have to be exercised in a judicial way. 
This may suggest the need ro ensure that 
the breadth of any discretion which is 
entrusted to a court is circumscribed since 
it is accepted that the exercise of broad 

polrcy consrderations is a distinguishing 
feature of the role played by the executive 
and legislative arms of government. Thus, 
while the concept of public interest might 
well be left undefined if the function of 
ruling nn claims of privilege is vested in 
the Parliament or its committees, the 
same may not be the case of the function 
is given to a couri of law. There may need 
to be 'objectively determinable criteria' to 
define what is meant by the public 
interest. if a court is to be required to 
determine when certain evidence should 
be treated as privileged from disclosure 
on that ground.98 The prescription of 
factors to define the content of the public 
interest, for example, by reference to a 
class of evidence such as evidence 
involving the disclosure of matters 
relevant to defence or national security, 
should be sufficient to protect legislation 
of this kind from attack based on the 
second of the grounds relating to the 
separation of powers. 

The private member's Bill referred to 
above envisaged that the Federal Court 
would be given the power to Issue orders 
for :he giving of evidence which was not 
fcund to be privileged by the Court and 
the eommission of a statutory offence in 
the event of a failure to comply with any 
such orders. By relying on the courts to 
enforce the orders, and not the Parliament 
in :he exercise of its power to punish for 
contempt, there can of course be no 
suggestion that a non-judicial body has 
bgen vested with the judicial power of the 
Commonwealth contrary to s71 of the 
Ccnstitutlon. This avoids llrc need for the 
H~gh Court to reconsider the correctness 
of Mzpatrick and Browne's case," which 
suggests that the power uf the Parliament 
to punish for contempt of Parliament is 
consistent with s71 on historical 
oroilnds.'OO No doubt the provisions of $80 
would also have to be observed, whatever 
they may require. 

The Senate Privileges Committee rejected 
the solution embodied in the private 
member's Bill and recommended that it 
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not be proceeded with. It did not accept 
that the courts had a role to play in this 
area. The Committcc considered that if an 
order of a House or committee of the 
House was not obeyed by a public servant 
acting on the instructions of a Minister, it 
was for the relevant House to take such 
action under its contempt powers as it 
considered appropriate in the 
circumstances.'0' This of course was 
based on the assumption that those 
powers existed. 

The Committee had regard to evidence 
given by witnesses who appeared before 
it, which suggested that the issues that a 
court would be called on to decide were 
essentially political and that the Bill would 
undermine the authority ossessed by the 
Houses of Parliament."' The submission 
tabled by the  Gnvcrnrncnt was also 
opposed to the Bill essentially because of 
the danger of courts becoming politicised. 
The Leader of the Government in the 
Senate also relied in speaking to the 
submission on the adequacy of the 
political processes for resolving conflicts 
between the Executive and Legislative 
branches of government. In his view the 
'court of pubiic opinion' would also act to 
cure any abuse of the claims to privilege 
advanced by a government unwilling to 
divulge information to the Parliament. It is 
however difficult to envisage electors 
being able to concentrate on issues of this 
kind in the course of an ordinary election. 
Moreover, as was pointed out by some 
witnesses, it would be difficult for electors 
to make an informed judgment when the 
Government itself is in a position to 
determine what information should be 
made 

Returning to the question whether the 
existing position should be changed by the 
enactment of the Bill introduced by 
Senator Kernot, the writer is .not 
persuaded by the reasons advanced 
against its adoption. In particular, although 
it may be conceded that the function 
which a court performs in deciding on 
claims to privilege in ordinary litigation is 

not identical to the task it would be called 
on to perform under the Bill, the 
differences are nut su great as to prevent 
a court performing that task. This would 
be especially so if the court was given 
adequate guidance on the factors which it 
should take into account in weighing up 
matters relevant to the public interest as 
explained above. In addition courts are 
already involved under our system of 
government in ruling on matters of a 
political character without this having the 
effect of calling into question their 
impartiality. It would also provide the 
mechanism which the Senate thought was 
lacking when it referred the private 
member's Bill for inquiry and report, 
namely a 'mechanism for having claims of 
executive privilege or public interest 
immunity adjudicated and determined by 
an impartial tribunal'.'04 The kind of 
solution propounded in the Bill would also 
resolve the thorny question concerning 
t h ~  liability of a public servant for refclsing 
to provide evidence to a parliamentary 
committee pursuant to a Ministerial 
inqtrr rdinn 

2 Secrecy provisions 

A second major area of contention 
regarding the scope of parliamentary 
inquiries concerns the operation of 
statutory provisions which make it an 
offence for public officials to divulge or 
make pubiic information gained in the 
course of performing their statutory duties, 
for example, the provision of information 
by officials who are responsible for 
administering the collection and recovery 
of income tax.'05 

A further example of such a secrecy 
provision can be found in s51 of the 
National Crimes Authority Act 1984 (Cth) 
and its existence has been cited as a 
reason for limiting the powers of inquiry 
possessed by the Joint Parliamentary 
Standing Committee on the National 
Crime Authority, an important statutory 
body established to investigate certain 
criminal activities. 1.n particular, it has been 
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suggested that the Committee cannot 
lawfully require the disclosure of 
information gained by the Authority in the 
course of its investigation of criminal 
activities. 

A conflict arose between the Clerk of the 
Senate on the one hand, and the Federal 
Attorney-General's Department on the 
other, regarding whether the provisions of 
s51 had the effect of overriding the 
powers of inquiry which the Standing 
Committee had derived from s49 of the 
~onst i tu t i cn . '~~  The conflicting legal 
opinions included an opinion given by Dr 
G Griffith QC, the Commonwealth 
solicitor-~eneral.'" Those advices seem 
to accept that the basic issue at stake is 
one of statutory interpretation, namely, 
whether the Parliament when it enacts a 
secrecy provision can be taken as having 
intended to override the parliamentary 
powers and privileges referred to in s49 of 
the Constitution since it is open to the 
Parliament to modify or alter those powers 
and privileges under the same section of 
the Constitution, when read in conjunction 
with the provisions of s51(35). There is 
also acceptance of what seems to be a 
sound principle of statutory interpretation 
under which it may be presumed that the 
Parliament should not be taken as 
intending to override its powers and 
privileges unless there are express 
provisions to that effect or such an 
intention can be inferred by necessary 
implication. The principle enjoys some 
judicial support and was probably applied 
in Duke of Newcastle v ~ o r r i s . ' ~ ~  

The disagreement turns on the nature of 
the provisions which are needed to evince 
the contrary intention. The nature of 
statutory presumptions cf this kind makes 
it almost inevitable that there will be 
disagreement about the kind of provisions 
needed to show the existence of the 
contrary intention. This, however, does 
not destroy the utility of the presumption 
discussed above given the importance 
that should attach to powers and 
privileges of both Houses of Parliament. 

3 Statutory immunities of witnesses 

The legislative power enjoyed by the 
Federal Parliament under ss49 and 51 (39) 
would seem to be clearly sufficient to 
support the enactment of legislation to 
clarify or alter the existing legal position 
with regard to the question of executive 
privilege discussed above. So far as the 
writer is aware and despite the need for 
such legislation, legislation of this kind has 
not been passed even in relation to those 
statutory committees which derive their 
existence from legislation. 

j t  is true that witnesses before some ot 
'those committees are given the 'same 
protection and privileges' as are witnesses 
who appear before the High Court, for 
example, in relation to self incrimination or 
legal professional privilege.'0g However, 
as others have pointed out, it is difficult to 
treat public interest immunity as an 
immunity which belongs to the witness.'1° 
Accordingly, it is suggested that similar 
problems arise with witnesses who appear 
before statutory committees in relation to 
claims of executive privilege as were 
discussed above in reiation to witnesses 
who appear before the non-statutory 
committees and also those statutory 
committees which derive their powers and 
privileges from s49 of the Constitution. 

The only differences would seem to be 
:hat the arguments which seek to restrict 
ihe powers to require the giving o i  
ev!dence by reference to executive 
privilege would need to be based on 
resirictions implied from the relevant 
:eg~slative provisions which establish and 
arm the committees with those powers. In 
addition, it may be argued that a publlc 
servant who fails to provide the evidence 
required by a parliamentary committee 
because of an instruction glven by a 
Minister may have a 'reasonable excuse' 
or 'just cause' for refusing to give the 
evidence in question. According to this 
view the public servant would not commit 
the relevant statutory offence for acting in 
that way."' 
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1V Protection and imrnunities of rights as witnesses in ordinary judicial 
witnesses proceedings, they did and continue, to 

enjoy the protect~on ot Artlcle Y ot the 
It is appropriate at this stage to consider English Bill of Rights which operates in 
the general question of what, if any, relation to the Commonwealth Parliament 
p~otectivrl ar~d irr~rnunities witnesses, by virtue of s49 of the Constitution and 
including official witnesses, enjoy when now also s16(1) of the Parliamentary 
they appear before parliamentary inquiries Privileges Act. Article 9 states: 
and investigations. 

That t he  freedom of speech  a n d  deba te s  

The position of witnesses before the or proceedings in Parliament ought not 
to b e  impeached o r  questioned in any  statutory committees has already been court o r  place out of Parliament. 

mentioned. Apart from additional 
provisions which make it an offence to 
interfere with such witnesses, little morc 
needs to be said, except that the statutory 
protection granted them seems to be 
generally satisfactory from a civil liberties 
perspective. 

Much more open to criticism is the 
position faced by witnesses who appear 
before non-statutory committees and 
other committees which derive their 
powers and privileges from s49 of the 
Constitution. At the outset it needs to be 
appreciated that those witnesses are not 
entitled to the same immunities. rights and 
privi!eges, as are those enjoyed by 
witnesses who appear in ordinary judicial 
proceedings. The relevant law which 
governs their position is to be found in the 
law which deals with parliamentary 
privilege. The disparity in the position of 
those witnesses has attracted criticism - 
and one that is easy to understand 
especially when it is recalled that the 
power to try and punish for contempt has 
in the past been thought to rest 
exclusively with the Houses of Parliament, 
although this has been considerably 
modified as will be shown below as a 
result ot the passing ot the Parliamentary 
Privileges Act 1987 (Cth). 

Debate about the need to enact a general 
Parliamentary Witnesses Act has dated 
from very early times after the 
Commonwealth Parliament began to 
f~nc t ion . "~  Suffice it to say no such 
legislation was passed at least until 1987. 
While witnesses d i d  not enjoy the same 

The conduct of a regularly constituted 
parliamentary inquiry, whether conducted 
by either of the Houses of Parliament or 
their committees, would undoubtedly give 
rise to a 'proceeding in Parliament'. This is 
put beyond doubt by the provisions of 
s16(2)(a) of the Parliamentary Privileges 
Act. As a result, witnesses who appear 
before such inquiries are likely to enjoy 
protection from any liability in defamation 
in respect of any evidence given by them 
at those inquiries. They will also enjoy 
certain protection in relation to the use 
which may bc made of  the same evidence 
in ordinary civil or criminal judicial 
proceedings. As can be seen from the 
extensive notes which appear in the 
Explanaiory Memorandum to the 
Parliamentary Privileges Act in relation to 
clause 16, the precise extent of that 
evidentiary protection had to be clarified in 
the light of the interpretation given to 
Article 9 by the New South Wales 
Supreme Court in cases involving the 
trials of the late Mr Justice Murphy and 
Judge Ford as well as other cases 
involving civil liability in defamation.ll3 The 
scope of the protection as clarified by s16 
of the above Act has not escaped 
criticism. It is arguable that the purpose of 
Article 9 in preventing proceedings in 
Parliament being questioned in any court 
was to ensure .that judges could not pass 
on the validity of parliamentary 
proceedings at a time when judges were' 
seen as servants of the Crown and did not 
enjoy security of tenure.l14 On the other 
hand it is also arguable that the privileges 
which derive from Article 9 may still serve 
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a useful and modern purpose of enabling 
the Parliament to obtain information and 
to scrutinise the activities of Il le  E x e ~ u l i v t :  

branch of government. 

Be that as it may, it is worth noting that 
the immunity referred to may not be 
sufficient to protect the witnesses against 
the use of secondary evidence which was 
obtained as a result of the evidence given 
to the inquiry. Furthermore, the immunity 
is capahle nf being waived by the relevant 
House or committee by reason of s16(4) 
of the Act in question. This serves to 
emphasise that the immunity is seen not 
as belonging to the witness. Its purpose is 
more properly seen as a means by which 
the Parliament can ensure that witnesses 
are not deterred from giving evidence. 

The protection and immunities of 
witnesses before parliamentary inquiries 
now needs to be viewed against the 
background of the enactment of the Act 
adverted to above as well as certain 
resolutions passed by the Senate 
following the wide ranging 
recornmendaiions for altering the law 
relating to parliamentary privilege made by 
the Joini Select Committee on 
IJarliamentary Privilege in the Report 
presented to Parliament in 1984."" 

The Act had a two-fold purpose: 

1 to provide for the principal changes in 
the law recommended by the Joint 
Select Committee referred to above; 
and 

2 to avoid the consequences of the 
interpretation of freedom of speech in 
Parliament by  juc ly f r~er~ is  of certain 
judges of the NSW Supreme Court 
also mentioned in passing a b ~ v e . ' ' ~  

While the Act modifies the law in certain 
important respects to be examined below, 
it cannot be taken to be an exhaustive 
code on the subject. The provisions of s5 
of the Act state that except to the extent 
that the Act expressly provides otherwise, 

the power, privileges and immunities of 
each House, and of the members and 
~urnmittees of each House, as In force 
under s49 of the Constitution immediately 
before the commencement of the Act, 
continue in force. 

For present purposes the most important 
provisions are to be found in s12 and, to a 
lesser extent, s13. Given the crucial 
significance of s12 it is worth quoting its 
provisions in full: 

Protection of witnesses 

12 (1) A person shall not, by fraud, 
intlmldatlon, force or threat, by the 
offer or promise of any 
inducement nr henefit, or by other 
improper means, influence , 
another person ~n respect of any 
ev~dence given or to be given 
before a House or committee, or 
induce another person to refrain 
from glving any such evidence .. 

(2) A person shall not inflict any 
penalty or injury upon, or deprive 
of any benefit, another person on 
account of - 

[a) :he giving or proposed giving 
of any evidence; or 

(b) any evidence given or to be 
given. 

before a House or a committee ... 

(3) Th~s section does not prevent the 
imposition of a penalty by a 
House in respect of an offence 
agains: a House or by a court in 
respect of an offence against an 
Act establishing a committee. 

The provisions omitted from sub-ss(1) and 
(2) provide in each case for a penalty in 
the case of a natural person, a fine of 
$5,000 or imprisonment for six months, 
and in the case of a corporation, a fine of 
$25,000. The provisions of s13 create a 
further statutory offence against the 
unauthorised disclosure of evidence taken 
in secret. It will be noticed that the 
provisions of s12 do not displace the 
ability of the Houses of Parliament to 
punish for contempt of Parliament, 
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referred to in sub-s(3) as 'an offence 
against a House'. An important difference 
between the two offences lies in the fact 
illat the statutory offence would be heard 
and tried by an ordinary court of law, while 
the other offence would, of course, be 
heard and tried by the relevant Houses of 
Parliament, that is, bodies that are not 
obviously judicial in character. 

The Act has nevertheless made important 
changes to the conduct which can now 
cor~slitute an offence against a House. 
Apart from abolishing contempts of 
Parliament which consist of remarks that 
dekdrne the Houses of Parliament or thelr 
members,"' what is more significant for 
present purposes, the provisions of s4 
I~avt: significantly narrowed the content ot 
that offence by in effect providing the 
need to show that the impugned conduct 
amounts to an improper interference with 
a House, its commiftees or members. 
Those provisions state: 

Essential elements of offences 

4. Conduct (including the use of words) 
does not constitute an offence unless 
it amounts, or is intended or irkely to 
amount. to an improper interference 
with the free axsrcise by a Huusa ur 
committee of its authority or 
functions, or with the free 
performance by a member of the 
member's duties as a member. 

As will be explained below, this provision, 
especially when it is read in conjunction 
with s9 of the Act, will provide the courts 
with an opportunity to review the legality 
of ally irriprisor~ment of a person by a 
House of the Parliament. The difficult 
issue, however, will be the extent to which 
its inyui~y i r~lu  legality will reach into the 
kind of questions already explored in this 
article. 

Also of importance are the Resolutions 
passed by the Senate on Parliamentary 
Privileges on 25 February 1988 which 
concede important procedural rights to 
persons who appear before Senate 
 committee^."^ The resolutions implement 

a number of the recommendations made 
by the Joint Select Committee on 
Parliamentary Privilege in 1984. So far as 
this writer is aware a similar set of 
resolutions has yet to be passed by the 
House of Representatives. 

The Senate Resolutions provide a code of 
procedures which must be observed in 
proceedings conducted by Senate 
committees and which also carry with 
them a right of appeal to the Senate if it is 
alleged that the terms of the Code were 
not observed. The Resolutions also deal 
with the area which has in the past 
attracted the most significant criticism. 
The area relates to the position of persons 
who are dealt with for contempt of 
Parliament before the Privileges 
Committee of the Senate. Such persons 
have, for example, been accorded the 
right to examine other witnesses, the right 
to be informed of the charges made 
against them and also the right to make 
submissions to the Senate before it 
makes up its collective mind. 

These measures go a long way to provide 
basic procedural rights and safeguards to 
persons who are called on to appear 
before Senate committees. It is to be 
hoped that the House of Representatives 
will follow suit and pass a similar set of 
resolutions in relation to itself and its 
committees. But as important as these 
measures are it is important to remember 
that the Resolutions only have the status 
of parliamentary working rules which on 
the face of them may not be judicially 
entorceable. In other words, it is highly 
doubtful whether the breach of those rules 
would of itself provide any right of 
recourse to the courts. The extent to 
which courts can intervene in relation to 
the conduct of parliamentary inquiries 
remalns the final matter to be examined in 
this article, an issue which it is now 
appropriate to consider. 
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V Justiciability - the uncertain scope was prevented from taking his seat even' , 

of judicial review though it was alleged that in doing so the 
House was acting contrary to a particular 

So far it has been assumed in this article statute. Stephens J said: 
that the issues under discussion are 
justiciable in the sense that a court could It seems to follow that thc Housc of 

ultimately be called upon to decide them 
in properly constituted judicial 
proceedings. It is now ncccssary to tcst 
the correctness of that assumption. It is 
convenient to begin by considering the 
general ability and willingness of courts to 
review the legal effectiveness of 
parliamentary proceedings leaving to one 
side, for thc momcnt, thc possibility of 
judicial intervention in relation to the 
exercise of the power of the Parliament to 
punish persons for contempt of 
Parliament. 

Not surprisingly there has been a 
traditional reluctance on the part of the 
courts to entertain proceedings which 
challenge the validity of parliamentary 
proceedings except of course when it 
comes to reviewing the legal validity of 
Icgislation. Certainly the reluctance here 
referred to has not prevented the High 
Court reviewing tne validity of legisiation 
both generally and by reference to 
whether the parliamentary conditions 
prescribed by s57 have been followed as 
regards laws which were passed at a joint 
sitting of both Houses of Parliament. And 
even in that instance there is a reluctance 
to intervene before the process of 
enactment is completed."g While the 
analytical basis of the reluctance is not 
always made explicit, it is likely tu be 
found in Article 9 of the English Bill of 
Rights, the terms of which have already 
been quoted. 

An extreme illustration of the reluctance of 
courts to review the leyal validily of ltle 

acttvities of the Houses of Parliament, not 
directly connected with the law relating to 
parliamentary privile e, can be found in 
Bradlaugh v GosselsO In that case it was 
held that a court was powerless to 
interfere wlher~e a pelsorl was elected as a 
member of the House of Commons and 

Commons has the exclusive power of 
interpreting the statute, so far as the 
regulation of its own proceedings within 
11s own walls IS concerned; and that, 
even if that interpretation should be 
erroneous, this Court has no power to 
intnrfpr~ with it directly or indirectly. 121 

A further illustration can be found in the 
refi~ssl nf the courts to impugn the validity 
of legislation by reference to non- 
compliance with the Standing Orders of a 
legislative chamber. 122 

The traditional reluctance was strikingly 
confirmed in the context of the law relating 
to parliamentary privilege by a unanimous 
High Court in 1955 in the well known 
Fitzpatrick and Browne's case referred to 
in several places in this article. It will be 
recalled that the Court refused to review 
the legality of the imprisonment of two 
persons found to be in contempt of the 
House of Repr3sentatives where the 
warrant for their imprisonment failed to 
specify or give particulars of the nature of 
the parliamentary privilege which those 
persons were alleged to have breached. 
While the decision seems quite consistent 
with English and pre-Federation Australian 
cases, what seems particularly striking, 
when the matter is considered in the 
present era, is the relative ease with 
which the Court brushed aside contrary 
arguments based on the different setting 
of the Australian Federal Constitution and, 
in particular, the existence of the doctrine 
of the separation of judicial powers and 
the general availability of judicial review. It 
is true that the modern cases relating to 
what constitutes the judicial power of the 
Commonwealth within the meaning of s71 
of the Constitution continue to suggest 
that the exercise of penal powers vested 
in the Houses of Parliament by reason of 
s49 stand as one of a number of historical 
exceptions to the requirement that only 
the courts can exercise the judicial power 
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of the Commonwealth. Even so the 
suspicion remains that perhaps the issue 
might be decided differently if it were to 
arise today given the Court's new-found 
concern for the rights of individuals and 
the intrusion on their liberty which can 
result from the actions of a non-judicial 
body under the traditional view of the law 
relating to parliamentary 

The possibility remains that a modern 
High Court may not be minded to show 
the same reluctance to interfere in such 
matters. It is also significant to note that 
there have been two cases that have 
involved challenges to the regularity of 
parliamentary inquiries. In one of those 
cases the challenge was successful 
(admittedly for reasons which the writer 
and others have not found persuasive).'24 
In the other, it is true that the challenge 
was dismissed but this was not because 
the issues sought to be raised were 
treated as non-justiciable, that is, in the 
sense that the court lacked jurisdiction to 
entertain the challenge or was unwilling to 
exercise jurisdiction by not considering the 
issues raised by the challenge."' 

Be ihat as it may, it is possible that today 
a court may be required to pass judgment 
on the issues discussed in this article as a 
result of the ability of the courts to review 
any imprisonment of a person by a House 
of the Federal Parliament, by reason of 
ss4 and 9 of the Parliamentary Privileges 
Act.. These provisions may well have 
opened the door to some kind of judicial 
review and, to that extent, have thereby 
removed the justification for following the 
traditional reluctance of the courts to 
interfere. This possibility requires further 
explanation. 

In order to provide that explanation ~t is 
necessary to presuppose that one of the 
Houses of the Federal Parliament or its 
committees issues an order to a 
government offlclal to either produce 
certain documents or to give oral evidence 
either to the House or the committee. It is 
also necessary to assume that the 

Minister who administers the department 
in which the official is employed issues an 
instr~~ctinn tn claim executive privilege as 
the reason for not complying with the 
order in question. At this point the House 
or committee can either decline to pursue 
the matter any further and accept the 
Minister's view that it would be contrary to 
the public interest for the document to be 
produced or the evidence to be given. 
Alternatively it may decide to overrule the 
claim to privilege and persist with its 
original order and, in response, the 
Minister instructs the official to abide by 
the Minister's earlier instruction. Given the 
control which the Government is likely to 
exercise over the House of 
Representatives, the kind of situation 
outlined above is most likely to arise in the 
Secate and its committees. Nevertheless, 
it should not be overlooked that it could 
also arise in the House of Representatives 
if a minority Government held office. 

So far, however, as was pointed out 
earlier in this article, the Senate has not 
seen fit to press its claims in the face of 
an intransigent government even though 
the Senate has never abandoned its cwn 
claim thai it is not bound to accept an 
assertion of executive privilege. It will be 
recalled that this is probably due, at least 
in part, to the unfairness of punishing the 
Government official for contempt, 
essentially for following the instructions of 
a Minister of Ministers (including the 
Prime Minister) when the Minister or 
Ministers are members of the House of 
Representatives and thus quite probably 
not amenable to the penal jurisdiction of 
the Senate 

The position of independent statutory 
officials who are not subject to Ministerial 
instructions and wish to claim public 
interest immunity (as distinct trom 
executive privilege) will in a sense be 
simpler. Any difficulty involved with those 
oftlclals is likely to result trom an Issue 
discussed earlier, namely, whether the 
relevant statute which establishes the 
offlce occupled by the official can be taken 
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to override the powers and privileges 
derived from s49 of the Constitution. 

To return to the example involving non- 
statutory officials, the failure of the official 
to give the required evidence potentially 
exposes the ottlcra! to punisnment for 
contempt of Parliament under the powers 
enjoyed by the Senate which are derived 
trom s49 ot the Constltutlon. But it needs 
to be recalled that since the enactment of 
the Parliamentary Privileges Act in 1987 
the impugned conduct ot the ottlclal does 
not constitute an offence against the 
Senate unless that conduct amounted to 
'an improper interference with the free 
exercise by (the Senate) or committee (of 
the Senate) of its authority or functions', 
with the emphasised being on the words 
which are i ta~icised. '~~ In addition, the 
provisions of s9 of the same Act now 
require that if the Senate imposes a 
penalty of imprisonment (as distinct from a 
fine) upon a person, the resolution of the 
Senate and the necessary warrant to 
commit the person to custody must set out 
particulars of the offence committed by 
the person Thus :he provis~ons of s9 
state. 

Resolutions and warrants for 
committal 

9 Where a House imposes on a person 
a penalty of imprisonment for an 
offence against that House, the 
resolution of the House imposing the 
penalty and the warrant committing 
the person to custody shall set out 
particulars of the matters determined 
by the House to constitute that 
offence 

This provision gives effect to one of the 
recommendations made by the Joint 
Select Committee on Parliamentary 
~r iv~leges. '~ '  The crucial importance of 
the provision was helpiully ex lained in 
the Explanatory Memorandum." It is true 
that the Act does not contain the provision 
recommended by the Joint Committee for 
the High Court to make a non-enforceable 
declaration concerning an imprisonment of 
a person by a House of the ~a r l i amen t . ' ~~  
However the Act also does not prevent a 

V ~ I S ~ I I  w l~u  i s  irrrplisuned by a l louse 
from seeking a review by a court of the 
House's action by other means, such as 
by application foi a WI-it of habeas corpus. 
As was also indicated in the Explanatory 
Memorandum, any requirement for the 
specificaliurl uf 1t1s ufJt.~l~t. in a warrant 
would have the effect that a court could 
determine whether the ground for the 
imprisonment of a persorl is suff ic ient  in 
law to amount to a contempt of a 
~ o u s e . ' ~ ~  This is so because of the 
following remarKs tnat were made i r i  tlre 
unanimous judgment delivered by the 
High Court in the Fitzpatrick and Browne's 
case: 

[l]t is for the courts to judge of the 
existence in either House of Parliament 
of a privilege, but, given an undoubted 
privilege, it is for the House to judge of 
the occasion and the manner of its 
exercise. The judgment of the House IS 

expressed by its resolution and the 
warrant of the Speaker. If the warrant 
specifies the ground nf the commitment 
the court may, it would seem, determine 
whether it is sufficient in law as a ground 
to amount to a breach of privilege, but if 
the warrarit is upor! its I d ~ e  ~unsistent 

with a breach of an acknowledged 
privilege it is conclusive and it is no 
objection rhat the breach of privilege is 

731 
stated in general terms. 

The writer sees no reason to disagree 
with the further view expressed in the 
Explanatory Memorandum, namely, that 
when the provisions of s9 are read in 
conjunction with those of s4, they will have 
the effect that a court may review any 
imprisonment of a person by a House to 
determine whether the person's conduct 
was capable of constitut~ng an offence 
against a House of the Parliament as 
defined in s4 13* 

The judic ia l  review identified here would 
presumably. not take place until the 
Senate had reached the stage of resolving 
that the official shot~ld be imprisoned. 
There is here an analogy with the usual 
refusal of courts to consider the validity of 
legislation before the processes of 
enactment are completed.'33 If this view is 
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accepted, the modification to Article 9 of favour of not transferring the jurisdiction to 
the Bill of Rights (with its injunction the ordinary courts of law although it did 
against courts impeaching or questioning favour the enactment of provisions similar 
a proceeding in Parliament) made by ss4 to those now contained in s9 of the Act. 
and 9 of the Parliamentary Privileges Act Those provisions, it is suggested, should 
only begins to take effect once the be seen as a compromise. This however 
resolution is passed and the process of does not necessarily rule out the kind of 
taking a person into custody has begun. role courts play in reviewing decisions of 
Another limit on the judicial review created statutory tribunals in administrative law. 
by the provisions of the Act discussed Even that narrower concept of the court's 
above concerns the failure of the same role is nevertheless likely to prove difficult 
provisions to provide for the availability of and controversial. 
judicial review in relation to the imposition 
of only a fine instead of imprisonment. With those examples in mind, would a 

court called upon to review the validity of 
The question remains, however, even in a person's imprisonment be able to 
relation to cases if imprisonment, as to incidentally decide whether the Houses of 
how far the scope of the judicial review Parliament have the power to override 
extends. Doubtless, to deal with two claims made of executive privilege? As 
simple examples of its application, a court regards that question, it is thought unlikely 
would intervene if: that the mere advancement of a claim of 

executive privilege by a witness acting in 
1 the resolution of the Senate failed to compliance with Ministerial instructions is 

provide the particulars of the privilege by itself sufficient to constitute a contempt 
breached by the person who is of Parliament, at least in cases where the 
ordered to be imprisoned; and claim is raised for the first time.'36 Such 

conduct can hardly be regarded as 
2 the punishment is imposed by a 'improper' within the meaning of s4 of the 

committee of the Senate and not the Act. Moreover, in the case of the Senate 
Senate itself as is required by the the relevant Parliamentary Privilege 
provisions of ~ 7 . ' " ~  Resolutions only prohibit the failure of 

witnesses to give evidence or produce 
By contrast it is far from clear that a court documents when this occurs 'without 
would or should interfere to review the reasonable excuse'.'" Neither is the 
correctness of the finding of facts which Minister's action in giving the instruction to 
sustained the finding of ultimate guilt; and claim privilege likely by itself to constitute 
possibly also the legality of the contempt, for the same reason, even if the 
establishment of the parliamentary inquiry Minister is otherwise amenable to the 
by reference for example to the Standing jurisdiction of the Senate and where the 
Orders and other rules of an internal claim is to be advanced in the first 
character.'35 In the case of the former instance (as distinct from a repeated 
example it is difficult to ignore the occurrence after the Senate has refused 
deliberate decision of the Parliament to to accept the claim for privilege). The 
retain for its Houses the power to try and same view can be taken in relation to 
punish for contempt of Parliament instead whether the Minister's instruction would 
of transferring that jurisdiction to the contravene s12 of the Act which, it will be 
ordinary courts of law, as has long recalled, seems to require the act which 
occurred in the area of contested deters a witness from giving evidence to 
elections which are heard by Courts of amount to 'fraud, intimidation, force or 
Disputed Returns. The Joint Committee threat, ...  or by other improper means, 
on Parliamentary Privileges considered influenc[ing] a person in respect of any 
the issue in some detail and concluded in 
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evidence to be given before a House or Brennan J said: 
~ommit tee ' . '~~ 

The incapacity of thc executive 

The position becomes decidedly more government to dispense its servants 

acute if the Minister's claim to privilege is from obedience to laws made by 
Parliament is the cornerstone of 

ovcrrulcd by the Senate and the Ministcr parliamentary democracy. 144 

persists with the original instruction not to 
give avidence or produce documents. It is 
no doubt strongly arguable that the 
witness has a 'reasonable excuse' or does 
not act 'improperly' by complying with the 
Minister's instruction at that stage. The 
argument would be based on the basic 
unfairness of penalising the witness for 
obeying the instructions of his or her 
employer.'39 It might also seek to rely on 
the doctrines of responsit;!e government 
and the separation of powers which were 
discussed earlier in this article, but the 
writer has already argued against the 
acceptance'of those arguments. 

Overall the better view, it is suggested, is 
to apply in th is  area an essent ia l  principle 
which the High Court had occasion to 
strongly reaffirm in A v ~ a ~ d e n . ' ~ '  That 
p r i n c i p l ~  is fh2t t he re  i s  nn defence in 
Australian law ci  superior orders and that 
the Executive does ;lot have the capacity 
to dispense  its servant  anri a g e n t s  from 
the obligation to comply with the law. Thus 
Gibbs J said: 

It is fundamental to our legal system that 
the executive has no power to authorize 
a breach of the law and that it is no 
e x ~ u a e  lui ~ I I  uliei~cle~ tu ady Ilrdt lie 
acted under the orders ~f a superior 

141 
officer. 

Mason J said: 

[Sluperior orders are not and never have 
been a defence in our law. 142 

Murphy J said: 

In Australia it is no defence to the 
commission of a criminal act or omission 
that it is done in obedience to the orders 

143 
of a superior or the government. 

Deane J said: 

The criminal law of this country has no 
place for a general defence of su erior 
orders or Crown or executive fiat. 14P 

The principle can be seen as a basic 
aspect of the rule of law which, as Sir 
Owen Dixon once had occasion to 
describe, is a traditional conception in 
accordance with which the Constitution 
was framed.14"s difficult as such a 
situation can be for a public servant 
caught in the dilemma of obeying one 
authority only by disobeying another, and 
generally the inability to serve two 
masters, it is suggested that this will be 
one situation when public servants will 
have to exercise their own independent 
judgment in order to ensure compliance 
with their higher duty of obeying the law. 
Fortunately such situations should not 
occur very frequently. 

Notwithstanding the view taken by the 
writer, it is perhaps unlikely that the 
Senate would take coercive action against 
a public servant in the circumstances 
discussed above. So far as the position of 
the Minister who issued the instruction is 
concerned, presumably such an 
instruction and the decision to adhere to it, 
would have the backing of the 
Government at the highest level. It has 
been suggested that there are certain 
political sanctions open to a Senate intent 
on requiring compliance with its authority, 
namely, the postponement of Bills passed 
by the House of Representatives, the 
passing of censure motions and the 
refusal of 

The critical legal issue, however, is. 
whether the Minister would have breached 
the newly created statutory offence in s12 
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of the Act which prevents interference with 
witnesses or prospective witnesses on 
account of evidence given or to be given 
to a House or committee. Unlike its 
counterpart in the law of parliamentary 
privileges, it does not carry any possible 
limitations regarding the inability of the 
Senate to punish members of the House 
of Representatives. In fact it does not 
involve the penal jurisdiction of either 
House of the Parliament. If the writer's 
views on the ability of the Senate to 
override claims of executive privilege are 
sound, the Minister's instruction to a 
government witness not to accede to the 
Senate's orders to give the evidence or 
produce a document would at the very 
least constitute influencing the witness in 
respect of any evidence to be given to the 
Senate contrary to ~ 1 2 . ' ~ ~  

The question of course remains whether 
the Minister can be said to act 'improperly' 
within the meaning of s12 in giving such 
an instruction, especially if the term in 
question is read against the background 
of traditional understandings of ministerial 
responsibility. Accordihg to those 
understandings a pub!ic servant would 
only be seen as an emanation of the 
Minister who would normally be expected 
to comply and obey the Minister's wishes. 
As argued above, however, these 
understandings appear to be dated.l4' 

It is also true that the Act in question does 
contain express provisions to indicate that 
it binds the Crown and that it was passed 
before the decision of the Hi h Court in 
Bropho v Western Ausfrai,a.15B But. in the 
view of the writer, it seems difficult to deny 
that the very nature of the Act envisages a 
universal application to all persons and 
bodies who participate in the affairs of 
government so as to satisfy the new 
weakened principle of staiutory 
construction that statutes are not 
presumed to bind the crown.15' 

There is accordingly, a serious possibility 
that the Ministerial instruction discussed 
above would breach s12 of the 

Parliamentary Privileges Act - a possibility 
which, on balance, the writer is inclined to 
favour. 

If this possibility is soundly based, some 
years ago, and before the passing of the 
same Act, Professor Geoffrey Sawer had 
occasion to remark in relation to the role 
of Crown privilege before parliamentary 
inquiries: 

Hence so far as the Houses do pay 
regard ro judicial doctrines of privilege, i t  
is by their own choice, not because they 
are bound by those doctrines as a matter 
of law. The reason why the Senate has 
invariably backed off and is likely to back 
off from any direct confrontation with the 
government and Representatives 
majority on these issues is primarily one 
of power, in both the legal and the extra- 
legal sense. The ministers and officials 
between them are in legal command of 
effective force; the Senate commands 
very little. The police are in the last resort 
answerable to a minister in the 
government of the da not to the 
President of the Senate. 

1 X> 

Professor Sawer clearly had in mind the 
exercise of the penal jurisdiction of the 
Senate whereas the focus of attention 
above has shifted to a possibie breach of 
what appears to be a statutory offence 
triable in the ordinary courts of the land. 
'Effective force' in relation to the 
prosecution of statutory offences must in 
the first instance depend on who can 
institute the prosecution; in the second 
instance on who can discontinue the 
prosecution; and in the third instance on 
who will be responsible for enforcing the 
punishment in case of conviction. So far 
as the first of these matters is concerned, 
there seems to be no provision to reverse 
the usual rule that any person can 
commence the prosecution.15" 

In addition, and since Professor Sawer 
wrote those remarks, the office of 
Commonwealth Director of Public 
Prosecutions has been created, with the 
person occupying that office being an 
independent statutory official who is 
vested with the power to commence 
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prosecutions for breaches of 
Commonwealth law (such as the offence 
created by s12 of the Parliamentary 
Privileges A C ~ ) . ' ~ ~  However, this did not 
affect the authority of the Commonwealth 
Attorney-General to discontinue a 
prose~ution. '~~ 

Even if a government is in a position to 
discontinue the prosecution and members 
of the police forces are amenable to 
government direction in the enforcement 
process (rather than being independent in 
the performance of such functions), in a 
democratic countw with a strong tradition 
for observing the rule of law the notion 
that a Minister of the Crown has breached 
the law carries with it an inevitable 
momentum of its own. 
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