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In my address to you today, | will discuss
the application of administrative law to
investigative agencies. What review is
possible of decisions made and actions
taken in investigations? What principles
apply to that review?

Statutory powers of investigation are a
means {o an end, not an end in themselves.
These powers are given o agencies as a
means of assisting them 1o enforce other
jaws - in the case of the ASC, the
Corporations Law, in the case of the TPC,
the Trade Practices Act, in the case of the
NCA, the ciiminal law generally (aibeit within
the field of organised crime).

Powers of investigation are administrative in
nature. It has long been clear that these
powers are administrative and not judicial or
legislative in nature.

The role of royal commissions
Perhaps the most notable repositories of

special investigative powers have been, and
still are, royal commissions.

*  Tom Shermman is Chairperson, National
Crime Authonty

Commissions of inquiry are a very long
established part of the system of
government inherited from the United
Kingdom. The history of royal commissions
extends back to the Domesday Book of
1086, which was the result of an inquiry
appointed by William the Congqueror to
establish the ownership of land holdings in
England for taxation purposes® Royal
commissions have been a regular feature of
the UK system of govemment over the
centuries.

Royal commissions are part of the
executive arm of govemment. Their function
is not judicial in nature® This is so even
where their powers include the power to
conduct hearings. to summons and
examine a witness on cath and ic make
decisicns on refusal to answer questions or
procuce documents. The basic functions of
royal commissions are io inquire and report.

The Commonwealth and all states of
Australia have enacted legislation regulating
commissions of inquiry in one form or
another.’ These commissions are armed
with statutory powers f{c require the
attendance of witnesses and the production
of documents.

In the past ten years, we have seen a
number of royal commissions and
commissions of inquiry established to
inquire into a vast range of issues: possible
illegal activies and associated police
misconduct in Queensland (the “Fitzgerald
Inquiry”), the business dealings of the WA
Govemnment (the “WA Inc Royal
Commission”), the collapse of
Tricontinental, corruption in the NSW Police
Service, aboriginal deaths in custody, the
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State Bank of South Australia, and the
building industry in New South Wales, just
fo name a few.

Historically royal commissions have a
limited life and usually inquire into a specific
subject matter. Calls to establish royal
commissions usually arise when there is
public concem about the capacity of
existing bodies to deal with a matter.

Because royal commissions are executive.

in character their decisions and actions are
amenable to judicial review. In fact there
has been considerable judicial review of
royal commissions over many years. (The
cases cited in the endnotes to this paper
are sufficient support for this proposition.)

Permanent inquisitive bodies

in recent years we have seen considerable
development of standing investigative
bodies with royal commission powers.
Examples of such bodies in Australia are
ihe Naticnat Crime Authorty (19843, NSW's
Crme  Commission  (1985), NSW's
independent Commission Against
Comuption  (1988) and Queensland’s
Criminal Justice Commission (1989). These
permanent bodies have the functions of
inquiring and reporting and they derive their
authonty and compulsive powers from
statute. They may have other functions as
well, for example the NCA has a statutory
function to disseminate intelligence and
information 1o law enforcement agencies.

These permanent investigative bodies differ
from regulatory agencies in that their
primary function is to investigate, not to
regulate.

I will concentrate primarly on the
Commonwealth and New South Wales
investigative agencies as they are probably
more relevant to my audience today;
however, the general principles of

administrative review applying to the other
agencies will be the same.

Regulatory agencies

A number of regulatory agencies also have
investigative powers granted to them in
support of their regulatory role: in the
Commonwealth sphere, the Australian
Securities Commission and the Trade
Practices Commission are two of the best
known and influential of these agencies.
Similar regulatory agencies exist at the state
level.

Administrative Law generally

The Commonwealth system of review of
administrative  decisions has evolved
through  the  establishing of the
Administrative Appeals Tribunal® and the
office of the Ombudsman,’ and the
infroduction of a codified judicial review
system® and provision for access to
administrative records ®

The development of the systems in the
siates has not kept pace with the
Commonwealth: while all states have
Ombudsman’s offices and freedom of
information legislation, only Victoria has
established an Administrative Appeals
Tribunal,® and  only Victoria and
Queensland have enacted judicial review
legislation." _

On the other hand some of the
Commonwealth administrative law
enactments have not kept pace with more
recent developments in the states. It is
noteworthy that the Australian Law Reform
Commission is conducting a review of the
Freedom of Information Act 1982.

Common law review

In reviewing a decision under the common
law (in an application for a declaration, an
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injunction, or ore of the prerogative writs of
mandamus, certiorari and prohibition), a
court is generally not able to examine the
merits of the decision being reviewed. The
court is limited to reviewing whether the
decision was, or will be, made fairly, within
the statutory power, and made according to
law.

The Administrative Decisions ({Judicial
Review} Act

Decisions of an administrative nature made
or proposed or required to be made under
an enactment may be reviewed under the
Administrative Decisions (Judicial Review)
Act 1977 (Cth)."” Other administrative acts
which may be challenged are the making of
reports and recommendations required by
legislation and conduct engaged in for the
purpose of making a reviewable decision.

Subsection 3(2) of the Act provides that a
reference to making a decision includes:

{a) making, suspending, revoking or
refusing fc make an order, award or
determination;

(b) giving, suspending, revoking or refusing
to give a certificate, direction, approval,
consent or permission;

{c) issuing, suspending, revoking or
refusing to issue a licence, authority or
other instrument;

(d) imposing a condition or restriction;

(e) 1aking a declaration, demand or
requirement;

(f) retaining, or refusing to deliver up, an
article; or

(g) doing or refusing to do any other act or
thing.

A reference to a failure to make a decision
is to be construed accordingly. Subsection
3(1) also provides that failure i make a
decision includes a refusal to make the
decision.

Decisions excluded from review

Decisions included in any classes of
decisions set out in Schedule 1 of the
AD(JR) Act are not reviewable under the
Act. Some categories relevant to
investigative agencies are decisions made
under the Telecommunications
{interception) Act 1979 (Cth) and decisions
regarding the assessment or calculation of
tax.

Further, Schedule 2 sets out categories of
decisions that, while still reviewable, are not
ones for which the reasons for decision may
be obtained under section 13 of the AD(JR)
Act. These categories include (i) decisions
relating to the administration of criminal
justice, including decisions in connection
with the investigation or prosecuiion of any
person for any offences against a law of the
Commonweaith or of a Temitory, and (if)
decisions under a law of the
Commonwealth or of a Termitory requiring
the production ot documents, the giving of
information or the summoning of persons as
witnesses.

Further, individual Commonwealth statutes
may contain provisions which attempt to
oust the jurisdiction of the Acl. One such
provision is section 42 of the Financial
Transactions Reporis Act 1988 (Cth).13 The
National Crme Authorily Ad 1984 (Cth)
does not exclude the operation of the
AD(JR) Act, however, section 57 of the
NCA Act varies the operation of the AD(JR)
Act, most importantly by providing that an
application for review must be made within
five days of the applicant becoming aware
of the matter to be reviewed. .
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The Administrative Appeals Tribunal

The Administrative Appeals Tribunal can
only review decisions where review by the
AAT is specifically provided for in the
enactment establishing the decision maker
or goveming its procedure.™

Specific  review mechanisms in
empowering enactment

In addition to the general methods of review
outined above, there are often specific
review mechanisms provided for in the
enactment providing the powers of
investigation.

One such review mechanism is contained in
section 32 of the National Crime Authority
Act 1984 (Cth). This section provides a right
o apply to the Federal Court to seek a
review of the Authority’s decisions in certain
circumstances. This provision provides for a
review to ascertain whether there has been
an ermor of law in reaching the decisicn,
however cther enaciments may provide for
a full mert review. The provision of a
specific avenue of review does not usually
exclude the possibility of review by way of
application under the Administrative
Decisions {Judicial Review) Act 1977 (Cth)

or under the common law.
Grounds for review

Taking Into account an imelevant
consideration

An order for review may be sought on the
ground that “an irelevant consideration was
taken into account in the making of the
decision”. it is well established at common
law that a decision may be invalid where an
irelevant consideration has been taken into
account.” Decisions made under a
Commonwealth statute may also be
reviewed on this ground under section

5(2)(a) of the Administrative Decisions
{(Judicial Review) Act 1977 (Cth).

Whether a matter is relevant or irelevant is
to be determined by construction of the
legislation conferring the power.'® A broad
construction has been given to unconfined
discretion, and therefore to the matters
which may be taken into consideration in
ammving at a decision."”

Failng to take into account a relevant
consideration

This ground of review is available both
under the AD(JR) Act’® and the common
law.® For a successful review on this
ground, the applicant must show that the
matter was relevant to the exercise of the
power, and that the decision-maker was
obliged o consider that matter before
making a decision, that the decision-maker
was, or ought to have been aware of the
matter, and that the decision-maker failed to
take the matter intc account in making the
decision

Bad faith and fraud

Bad faith and fraud are grounds for review
under both the AD(JR) Act and the common
law. Bad faith involves deliberate
dishonesty, comruption or malice. A finding
of bad faith or fraud completely vitiates the
decision or ruling that it infected.”

Unauthorised purpose

An authority exercising a power conferred
by a statute is bound to exercise the power
for the purposes for which the power is
conferred, and an exercise of the power for
a different purpose is invalid.?' The AD(JR)
Act formuilation of this principle is that an
order for review may be sought in respect of
“an exercise of a power for a purpose other
than a purpose for which the power is
conferred”.
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Unreasonableness

A dedision may be reviewed under the
AD({R) Act and at common law for
unreasonableness. To be reviewed on this
ground, the exercise of power must be so
unreasonable that no reasonable person
could have so exercised the power.22

Error of law and want of jurisdiction

At common law, review is available for error
of law on the face of the record, and for
want of junsdiction (whether the emor in
assuming jurisdiction was one of fact or law,
or on the face of the record or not).

Under the AD(JR) Act, review is available
for error of law, whether the error appears
on the face of the record or not
Administrative action is reviewable under
section 5(1)(c) of the AD(JR) Act for want of
jurisdiction.

Breach of natural justice

Natural jusiice, also known as the duty of
procedural faimess, arises where a body is
exercising a power which may “destroy,
defeat, or prejudice a person’s rights,
interests or legitimate expectations”. The
test is the nature of the power, not the
character of the proceedings.?

Natural justice is a right to bring evidence

before and to put submissions to the

decision-maker on the decision to be made,
and sometimes to cross examine other
witnesses. There is no “absolute” content of
natural justice, rather the content is
dependent upon the type of decision being
made and the circumstances of its making.
In general, the more drastic the effect of the
decision on a person’s rights, the greater
content of their right to natural justice.

Policy aspects of powers of investigation

There are a number of policy considerations
underlying the grant and use of investigative
powers, and views on how these
considerations shouid be balanced often
differ. The two major policy considerations
are (i) the citizen's nights to privacy and
confidentiality, and (ii) the legitimate needs
of the government to ensure its laws are
effectively enforced and to ensure that
breaches of its laws are efleclively
investigated.

The report of the Commission of inquiry Into
Possible lllegal Activities and Associated
Police Misconduct (better known as the
“Fitzgerald Inquiry”) described the tension
between the two policy considerations:

The problem is that law
enforcement involves values and
interests which often conflict.

First, there is a desire to preserve
and proiect equaiity, privacy,
reputation, freedom of thought,
freedom of conscience, freedom
of expression and religious and
political freedom as well as the
rights to personal security, liberty
and fair tnal which traditionally
include the presumption of
innocence, a right to remain silent
and for serious offences, the right
to trial by jury.

Secondly, there is the right of the
individual to protection by the
State. There is a powerful public
interest in opposing the spread of
ilegal drug trafficking, official
corruption and other organised
cime. The apparent conflict
between these interests is
accentuated by the manner in
which the discussion on them is
conducted. The debate over the
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formulation of policies and law
relevant to crime tends {o become
emotional at the thought of crime
on one hand and a loss of civil
liberties on the other™

The rights to privacy and confidentiality
have received considerable attention over
the past 20 years, and developments such
as the appointment of a Commonwealth
Privacy Commissioner attest to the
importance that is placed on this area. The
interests of privacy will tend towards having
reasonable limits placed upon the use and
scope of the powers of investigation.

However, privacy is not an absolute right,
and other public policy elements tend
towards giving investigative powers a wide
scope and active role. Investigative powers
are enacted in support of one or another
area of law. The policy behind that other
area of law also supporis the grant and
wide use of the investigative powers: for
exampie, the powers of the Austiralian
Taxation Office are supporied by the
requirement of the govemwent to raise
revenue.

Judicial attitudes to investigations

In a large number of cases, judges have
acknowledged the reality of investigations:
that they are, of their very nature, wide
ranging; that they are investigations, not
judicial determinations of disputed facts;
that they must chase a number of leads,
many of which will be fruitless; that they
must investigate allegations that have not
yet been proved and that may never be
proved, or may be proved false.

One such acknowledgment was made in
Melboume Home of Ford.

In the case of a matter that may
constitute a contravention, the
chaiiman may not know the

constitutive facts of a
contravention (if there has been
onc) and he may ullimately
ascertain that there has been no
confravention in the conduct or
transaction  which he is
investigating. Because his
afttention has been drawn to a
particular act or transaction which
warrants investigation and
because he has reason to believe
that the person to whom the notice
is given is capable of fumishing
information relating to the matter
under investigation he is engaged
in a function of investigation, not in
a task of proving an allegation.
The power conferred by section
155(1) is in aid of that function and
is a power which authorzes
inquiries both wide in scope and
indefinite in subject matter. It is an
investigative power which is under
censideration here and it is not
possible to define a prior the limits
of zn invesligaiion which might
propefy be made. The power
shouid not be narowly confined.®

And further:

The investigative power may
properly be exercised by inquiring
into the existence of facts which
do not themselves constitute a
contravention or deny the
possibility of a contravention. Thie
power may properly be exercised
to ascertain facts which may
merely indicate a further line of
enquiry, or which may tend to
prove circumstances from which
an inference can be drawn as to
the existence of facts which have
a more immediate and proximate
relationship to the matter under
investigation.?®
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As to the subject of the investigation being
to review every step of the

able

investigation, it has been said:

It is of the very nature of an
investigation that the investigator
proceeds to gather relevant
information from as wide a range
of sources as possible without the
suspect looking over his shoulder
ail the time to see how the inquiry
is going. For an investigator to
disclose his hand prematurely will
not only alert the suspect to the
progress of the investigation but
may well close off other sources of
inquiry.”’

In Ross v Costigan, Ellicot J stated®®

In detemining what is relevant to
a Royal Commission inquiry,
regard must be had to iis
investigatory character. Where
broad terms of reference are given
to i, 2s in this case, the
Commission s not determining
issues between parlies but
conducting a thorough
investigation into the subject
matter. it may have to follow leads.
it is not bound by rules of
cvidence. There is no set order in
which evidence must be adduced
before it. The links in a chain of
evidence will usually be dealt with
separately. Expecting to prove all
the links in a suspected chain of
events, the Commission or
counsel assisting, may
nevertheless fail to do so. But if
the Commission bona fide seeks
to establish a relevant connection
between certain facts and the
subject matter of the inquiry, it
should not be regarded as outside
its terms of reference in doing so.

This flows from the very nature of
the inquiry being undertaken.

Courts are however concemed with abuse
of power. In Clinch v Inland Revenue
Cormmissioners it was stated’

One of the vital functions of the
courts is to protect the individual
from any abuse of power by the
executive, a function which
nowadays grows more and more
important  as govemmental
interference increases.”

However, even taking into account the need
to control excesses of power:

The court’s jurisdiction is not to set
the course of an investigation but
to call a halt if it is shown that the
investigation exceeds the powers
conferred. Short of that point, the
protection of the corporate citizen
frcm harassment rests in the good
sense of the repository of the
pc-x.f./er.30

The decision to investigate

The subject of an investigation does not
have a right to present a case that he or she
should not be subject to such an
investigation by the investigating body R v
Coppell: Ex parte Viney Industries Ply Ltd
{1965) VR 630.

There is no right under the common law for
a person under investigation to request
disclosure of the reasons for the
commencement of an investigation, the
evidence to support those reasons or the
name of the person making the
accusation.™

Courts will, however, carefully scrutinise the
source of the authority to investigate. In
Mannah v State Drug Crime Commission™
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it was held that the written notice that was
the source of the power of the Commission
to investigate a relevant drug activity did not
by its own terms identify that activity by
reference to the relevant allegations or
circumstances or otherwise. The written
nofice upon which the Commission relied to
found its power to conduct the investigation
was not a notice authorised by section
25(1)}a@) of the State Drug Crme
Commission Act 1985 (NSW) and no
relevant drug activity was referred to it for
investigation by that document® Thus the
whole investigation was flawed for want of
jurisdiction.

In Ganin v New South Wales Crime
Commission® it was argued that the
granting of the reference of the matter in
question to the Commission was beyond
power, tainting the whole investigation. It
was held that the reference was not in fact
beyond power. However, in arriving at that
decision, the Court looked at the decision to
grant the reference.

Kirby P observed:®

The final attack on the jurisdiction
of the Commission was thal ihie
Court on review, would conclude
that the Management Committee
had emed in being satisfied that
‘ordinary police methods of
investigation into the matter are
unlikely to be effective” See
section 25(2).

The question is not whether this
Court is of such a view. By the
statute, the decision is committed
to the Commission. On review, the
Supreme Court would only be
authorised to intervene if the
decision of the Commission in this
regard was so unreasonable that
no reasonable decision-maker
could arrive at it, or involved the

use of the power conferred on the
Commission disproportional to the
purposes of the power: cf A-G
(NSW) v Quin (1990) 170 CLR 1
at 35; Minister for Aboriginal
Affairs v Peko-Wallsend Ltd
(1986) 162 CLR 24 at 41; cf In the
Application of Bryant (unreported,
Supreme Court, Qid, 6 January
1992), per Ryan J, at pp 20f, 42.

The use of compulsory process

In Ross v Costigan™ the court held that the
summonsing of witnesses to appear before
a royal commission was a “decision” under
the Administrative Decisions  (Judicial
Review) Act 1977 (Cth) and was reviewable
under the Act. In Lioyd v Costigan® it was
further held that Lioyd had not established
grounds for review of a summons to
appear. To succeed, Lioyd would have to
show that there was no possible guestion
the royal commissioner could ask Lioyd
which was relevant to his terms of reference
or which bore upon a line of enquiry being
pursued by him in good faith.

The recipient of a notice requiring the
production of books has a genuine interest
in seeking to avoid the obligations placed
on him or her by the notice and is a person
aggrieved by the decision to issue the
notice.® Where a person is subject to an
investigation, either as a target or as a
person capable of assisting in an
investigation, it is probable that the person
would be aggrieved by a relevant decision.®

In Melboume Home of Ford Pty Ltd v Trade
Practices Commission (No 3)* the Full
Federal Court considered in detail the
power of the TPC to issue a summons and
the validity of such a summons.

Ordinarily, when a question arises
as to the validity of a s. 155 notice
issued under the first fimb, three
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questions fall for consideration: (1)
whether there is a “matter that
constitutes, or may constitute a
contravention”, (2) whether the
Commission, the chairman or the
deputy chairman (as the case may
be) has reason to believe that the
person to whom the notice is given
“is capable of fumishing
information, producing documents
or giving evidence relating to” that
matter; and (3) whether the
infformation required to be
produced or the evidence required
to be given (as the case may be)
relates o that matter. '

The first two of these questions
are material to the existence of the
power to issue a notice, the last to
the manner of its exercise.*’

Provided the necessary
relationship exists between the
maiter and the information or
documents required, the notice is
not open to objection on the
grounds that it is burdensome to
fumish the information or produce
the documents

Notices are to be reasonably, not
preciously, construed and the
terms used in notices will ordinarily
take their meaning from the
commercial circumstances  in
which the notices are given.®

The onus of showing that a notice (and any
other use of powers) complies with the
empowering enactment lies on the
investigating agency.

It should also be noted that the exercise of
the powers depends upon the statute
granting the power. It is fo this statute that
one should first tum when seeking to attack
or justify a use of the power. Each statute is
couched in different terms - for example the
National Crime Authority Act 1984 (Cth)
subsection 28(7) restricts the powers
granted by the section to being exercised
only for the “purpcses of a special
investigation”. This brings into play a
different test to that associated with section
155 of the Trade Practices Act 1877 (Cth),
which requires reason fo befieve that a
person is able to fumish information or
produce documents relating to a matter that
constitutes or may constitute a
contravention of the Act.

Natural justice

A party is entitled to natural justice in the
conduct of a hearing and what is required
by natural justice depends inter alia on the
nature of the inquiry, the subject matter and
the rules under which the authorty in
quesiionis ac:‘éng.‘15

A witness before an investigative body is
not entitled to be informed in advance of the
questions to be asked, or of the use 1o
which his or her answers or documents may
be put, or of the relevance of his or her
answers or documents.® Further, there is
no requirement that the investigator supply
all information to a person in possible
jeopardy of an adverse finding before he or
she is asked to contibute to the
investigation.”

It has been held that there is no common
law right for proceedings which might
adversely affect a person’s reputation to be
held in private and there was no miscamage
of the discretion to hold the hearing in
public. In arriving at this decision, NSW
Chief Justice Gleeson stated:
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There is a fallacy in passing from
the premise that the danger of
ham to reputation requires the
observance of procedural fainess
to the ~conclusion that faimess
requires that proceedings be
conducted in all respects in such a
way as to minimise damage to
reputation ... our ideas of faimess
in judicial procedure do not
encompass a requirement  to
protect J)eoole from adverse
publicity.

Natural justice does not require that the
suspected person or persons be allowed to
be present throughout the whole of the
hearing process in order to cross-examine
witnesses, give evidence in reply or make
submissions before any findings are
made.®

Good faith

Investigative powers must be used in good
faith and for the purpose of the investigation
of the matier refered o the BCCY, which
cannot go off on a frolic cf its own.

Challenging relevance of questions or
documents required to be produced

I the documents sought are not relevant to
the investigation, it is not sufficient for the
investigating agency to be acting bona fide.
However, the criterion of relevance is to be
applied in accordance with the {very wide)
concept of investigation explained  in
Melboume Home of Ford v Trade Practices
Commission”' and Lioyd v Costigan.

The relevance of documents sought by way
of notice is to be determined by an objective
examination and not by the person served
with the notice.

An investigative agency does not take part
in the accusatory process and does not

determine the rights of parties in the way
that a court does. Relevance of questions
put to a witness or documents sought o be
produced in relation to the investigation
cannot be tested against defined pleadings
and relevance may not strictly be an
appropriate term.

Severance of invalid portion of notice to
produce

Where a document of other thing required
to be produced by written notice is not
relevant to an investigation, the requirement
to produce that document or thing is invalid.
However, provided that requirement  is
severable, the rerainder of the notice
remains valid. Where the requirements
contained in the notice are divided into
numbered paragraphs each dealing with
different matters, there is no reason why an
invalid paragraph should invalidate the
other paragraphs.

and

Review of listening devices

telephone iniercepts

Two of the most intrusive powers available
to certain law enforcement agencies are the
power to fisten inin the private
conversations of persons through the use of
fistening devices and the interception of
telecommunications. The intrusiveness of
these powers requires that they are only
used in  crcumstances where the
infingement of civil fiberties is justified.
Further, the nature of the powers requires

that they be subject to close scrutiny, before

and after the grant of the warrants
authorising the listening device or the
interception of telecommunications.

in New South Wales, the use of listening
devices is govemed Dy the Listening
Devices Act 1984 (NSW). Section 5 of this
Act prohibits the use of listening devices to
listen to or record private conversations.

10
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This prohibition is lifted where a parson has
obtained a warrant from the Supreme Court
to use a listening device. To obtain a
warrant, the applicant must first believe or
suspect that an indictable offence has
been, is about to be, or is likely to be
committed, and that the use of a listening
device is necessary for the investigation of
the offence or for the gathering of evidence.
Before granting the warrant, the Court is to
consider the following:

¢ the nature of the offence

o the effect of the use of the listening
device on the privacy of any person

e the altemative means of obtaining
evidence and the effectiveness of
those means

e the evidentiary value of the expected
product of the listening device

e« any previous wamanis sought Of
R -2
granted”’

The Attomey-General of New South
Wales or a prescribed officer (in effect,
this function is performed by the Solicitor-
General) must be served with details of
any warrant being sought, and the Court
is not to grant the wamrant unless it is
satisfied that the Atftorney-General has
been so served, and that the Attorney-
General has had an opportunity to be
heard in relation to the granting of the
warrant.® This provision has the effect of
allowing the Attorney-General to review
all warrants before they are granted and
to represent the public interest in the
hearing of the application for the warrant.

After the warrant has been executed, the
person to whom the warrant was issued
must report in writing to both the Court
and the ,ﬂ\ttorney—General."’9 If, after
receiving that report, the Court is satisfied

that the use of the listening device was
not justified and was an unnecessary
interference with the privacy of any
person, the Court may direct the person
authorised to use the listening device to
supply to the subject of a recording such
information regarding the warrant and the
use of the listening device as the Court
specifies.”

The interception of telecommunications is
governed by the Telecommunications
(Interception} Act 1979 (Cth). This Act
prohibits  the interception of a
communication passing over a
telecommunications  system, and then
provides an exception for (amongst other

things) _interception pursuant to a
warrant.’

The application for 2 telephone
interception warrant must be

accompanied by an affidavit setting out
the facts and grounds the application is
pased on, and dotaile of previous
applications and warranis in relation to
the person and service and the resuit of
those appiicatiuns and warrants. %

Telephone interception warrants can be
obtained for class one offences which are
defined as:

« murder, or an equivalent offence

e kidnapping, or an equivalent offence

o a narcofics offence

e an ancilary offence in relation 1o
murder, kidnapping or narcotics

. an offence into which the NCA is
conducting a special investigation.

Warrants can also be obtained for class two
offences which are defined as:

1"



s offences punishable by life
imprisonment Of imprisonment for a
maximum of at least 7 years, and
involving:

_ loss of life or serious risk thereof;

— serous personal injury or serious
risk thereof;

_ serious damage to property in
circumstances endangering the
safety of a persom;

_ trafficking in prescribed substances,
— serious fraud; or

_ serious loss to the revenue of the
Commonwealth or of a state or the
ACT

o offences against Part ViA of the Crimes
Act 1914 (compiiter crimes)

. an andilary offence in respect of the
above.

Before granting a warrant in relation to a
class one oifence, the judge must be
satisfied that there are reasonable
grounds for suspecting that a particular
person is using of is likely to use the
service, that the material to be intercepted
would be likely to assist in connection with

the investigation of a class one offence in .

which the person is involved, and ‘hat
soma or all of the information could not
pe appropriately obtained by using other
methods of investigation.

Before granting a warrant in relation to a
dass two offence, the judge must be
satisfied that there are reasonable
grounds for suspecting that a particular
person is using of is likely to use the
service and that the material to be
intercepted would pe likely to assist in

AIAL FORUM NO. 4 1995

connection with the investigation of a
class two offence in which the person is
involved, and further, must consider the
following factors:

» the potential invasion of the privacy of
any person

e the gravity of the conduct being

investigated

investigation of the
result from the

. the value to the
material likely to
intercept

. the altemative investigative methods
available, and their previous use in the
investigation

« how much the use ol altemative
investigative methods is fikely to assist
the investigation

e« how much the use o atiernative
investigative methods i fkely 10
prejudice the investigation”

Review of records by Ombudsman

Each agency is 10 keep a register of all
telecommunications intercepfion warranis
granted to its officers. The Qmbudsman is
required 1o inspect the meords of the
Commonwealth agencies, t least twice @
year, 10 ensure that the agency has
complied with the record keeping and -
destruction requirements of he Act. The
Ombudsman must repmt on this
inspection to the Attorneyfeneral. The
Ombudsman may also mport lo the
Attorney-General am other
contraventions of the Act#:at he or she
discovers.
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Reports to Commonwealth Attorney-
General

A Commonwealth agency obtaining an
interception warrant must give a copy of
the warrant (and a copy of any revocation
of a wamant) to the Commonwealth
Attomey-General. In addition, within three
months of the ceasing of the warrant, the
agency must report 1o the Attomey-
General on the use made of the
information obtained from the
interception, and of the communication of
that information to any person outside the
agency.

Both state and Commonwealth agencies
must make an annual report to the
Commonwealth Attorney-General on all
interceptions.

The decision to prosecute

The Federal Court is reluctant lo interfere
in the criminal process py exercising
review pursuani o the Administrative
Decisions {Judiciai Review) Act 1977
(Cth), reflecting the common law concept
of justiciability.

in Smiles v Commissioner of Taxation
(Cth)™ Davies J held that the court will not
interfere by way of judicial review in the
ordinary process of a prosecuﬂon uniess
exceptional cause for doing so is shown.
Section 5 of the AD(JR) Act is not an
appropriate vehicle for the control  of
abuse of process in the court of a staie as
that is a matter for the courts of the state.

This decision was applied in Jamrett v
Seymour, the court also stating:

Moreover, this case is concemed
with a particular area of the
criminal  process, that is, the
discretion to institute criminal
proceedings, where  collateral

intervention, as was sought here,
should be allowed only in very
special situations. There aré
cogent, and obvious, policy
considerations underving the
reluctance  of civil courts {0
interfere  collaterally with the
intiation of a criminal prosecutiont
see for example, Barton v The
Queen [(1980) 147 CLR 75}

it is always open to the applicants to
challenge, after the institution of criminal
proceedings against them, the validity and
propriety of those proceedings in the courts
exercising criminal jurisdiction once charges
have been formulated and filed and the
issues in those proceedings have been
defined.

Courts exercising criminal
jurisdiction have for many years
had power to examine whether the
processes of the criminal law have
been commenced oOf exarcised in
bad faith or as an abuse of
process.”

There is no doubt that there can indeed be
injustice or unfaimess to an accused in
being charged and put on tial vathout
reasonable grounds and that an action for
damages for malicious prosecution does
not necessarly reimove the injustice OF
unfaimess. '

Nevertheless intervention is relatively rare.
As the Federal Court has stated:

Time and again judges of the High .
Court and ihis Court have made it

dear that the Court will not

interrupt or interfere with criminal

proceedings except in special

circumstances.

In Yates v Wilson™™ Mason ClJ, delivering
the judgment of the High Court said:

13
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It would require an exceptional
case to wamant the grant of
special leave to appeal in relation
to a review by the Federal Court of
a magistrate’s decision to commit
a person for thal. The
undesirability of fragmenting the
criminal process is so powerful a
consideration that it requires no
elaboration by us. It is a factor
which should inhibit the Federal
Court from exercising jurisdiction
under the Administrative Decisions
{Judicial Review) Act 1977 (Cth)
and as well inhibit this Court from
granting special leave to appeal.

The use of coercive powers once
proceedings have commenced

Early decisions of the High Court heid that
the use of compuisory powers while a
matter was within the cognisance of a court
was ultra vires the grant of the powers and
conslituted a contempt of court.”’ These
decisions were made on the basis that once
the matter was before the courts, the act of
fact finding was an exercise of judicial
power, and was no fonger an administrative
function. In Melboume Steamship Co Ltd
Griffith CJ went so far as to say:

In my opinion, when the Attormey-
General has formally instituted a
prosecution in this Court in respect
of an alleged offence, the power
as well as the pumose of sec, 158
is exhausted so far as regards the
persons  whom the Attorney-
General alleges to have
committed the offence for which
he prosecutes, whether they are
made parties to the suit or not. ™

This position held sway until recently,” to
the extent that in Fioneer Concrete,” at first
instance it was held that the service of a

nolice to produce on a respondent in
proceedings brought under the Trade
Practices Act 1977 (Cth) by a private litigant
was beyond the power vested in the Trade
Practices Commission and was a contempt
of court.

When Pioneer Concrete™ reached the High
Court, that Court held that there was no
evidence that the notices were issued as an
aid to or for the purposes of the
proceedings, or that there was any intention
to interfere with the course of justice, or that
there was any real risk the notices would do
SO,

The Court held that the use of notices was
not an exercise of judicial power and was
within the power granted by section 155 of
the Trade Practices Act 1977. Gibbs CJ and
Brennan J held that an inquiry into facts
which are the subject of pending
proceedings is not necessarily an exercise
of judicial power, and that under section 155
the Cemmission cannot determine the facts,
or apply law o them, in anv way that is
binding. Masen J stated: “And | do not
accept the suggestion made by Barton J in
Melboume Steamship (at p 346) that once
the subject matter has passed into the
hands of the courts it is immune from
legislative and executive action”.”

The High Court examined the issue again in
Environmentsl Protoction Authonty v Caltex
Refining Co Pty (td,” where the Court was
divided over the validity of the issue to
defendants in  cumrent proceedings of
notices to produce documents for the
purpose of those proceedings.

Mason CJ and Toohey, Brennan and
McHugh JJ held that the notices were valid.
Deane, Dawson and Gaudron JJ held them
invalid on the ground that the relevant
section did riot “empower an authorised
officer to require the production of
documents for the purpose of fumishing

14
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evidence in existing proceedings” as that is
govemed by the procedures of the court in
which the prosecution is commenced.™

In amiving at the decision that the notices
were valid, Mason CJ and Toohey J stated:
“As the courf's own process can be used to
compel production, resort to the statutory
power for the same purpose cannot amount
1o an abuse ot process™.” Later they said:

it would be artificial to say that it is
pemmissible to issue a notice
requiring production of
documentary material with a view
to ascertaining whether a breach
of the statute or a condition of a
licence has taken place but it is
impemissible to issue a notice
with a view to providing evidence
of such a breach. And, if it be
permissible to issue such a notice
for that purpose before the
commencement of proceedings,
as we think # is, it must be
permissible to do so after
proceedings have commenced.®

Brennan J observed:

There is no abuse of a court’s
process in a pary taking
advantage of a legitimate means
of obtaining evidence to be used
in a pending litigation. If the
documents to
pursuant to the notice had been
seized under a search warrant, it
could not be suggested that the
use of the search wamant was an
abuse of process. Nor can the

- service of the notice under
529(2)(a) be so described .
Similarly, McHugh .J noted:
Obtaining evidence under a

statutory power for the purpose of

be produced:

assising a party in  pending
litigation does not necessarily
constitute an interference with the
procedure of the courts. The
evidence gathering procedures of
a party are not limited to the use of
court procedures. No interference
with the processes of the courts or
the course of justice occurs merely
because a party avails itself of a

statutory power to obtain evidence
during the course of pending
litigation. the mere use of such a
power during the pendency of
litigation is not a contempt of court
even where the sole purpose of
the exercise of the power is to
assist a party to obtain evidence
for use in that litigation. To
constitute a contempt, the party
must exercise the power in such a
way that it interferes with the
course of justice. Thus, there

- might be contempt if the exercise
of the statutory power ‘would give
such a parly advaniages which
the rules of procedure would
otherwise deny him’.

The other justices in the majonty similary
expressed the sentiment that the exercise
of a power may constitute a contempt of
court if that exercise interfered with the
course of justice. From this, we can see that
not every use of an investigative power after
proceedings have commenced will be
invalid, but rather one must examine how
the use of the power relates to the
proceedings and whether they interfere with
those proceedings. For example, using a
statutory power to require a party to
disclose its defence would almost certainly
constitute an interference with the course of
justice and be beyond power.

These principles leave a large degree of
uncertainty and investigative agencies

15
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should act carefully in using compulsory
powers where matters are before the xourt.

Reportings of findings and dissemination
of information

Uniil recently the law was that, in an
investigation, a body is not bound, before it
makes a report or charges a person, o give
the person an opportunity of answering or
explaining matters which if unanswered or
unexplained might give rise to adverse
tindings.”

However, in Annetts and Anor v McCann
and Ors® the High Court virtually overruled
Testro Brothers v Tait, saying:M “it is
beyond argument that the view of the
majority in that case would not prevail
today”.

Natural justice only requires that
submissions may be made in respect of any
potential adverse finding against the person
making the submission and not in e whole
of the subject matter of the invesﬁgaiion,w

A report affecting the commercial or
business reputation of a person (being legal
rights or interests of the person) gives rise
fo the obligation to accord the person
procedural faimess by appraising him or her
of the allegations and providing the
opportunity to rebut them.*

Where a person has given evidence in
private before an investigative body, tha
transcript of that evidence should not be
given to a third party without the witness
being given an opportunity to be heard, if
the release would be contrary to that
person’s interests. That opportunity need
not be provided, however, where the
purpose of providing the transcript  (for
example to a law enforcement agency for
the potential laying of charges) would be
frustrated by the witness being aware of the
transcript being provided.87

Regulatory and investigative agencies (eg
NCA) are given significant powers to
investigate activity within their purview. Due
1o the nature of investigations, the agencies
must be free to exercise them in a wide
range of circumstances. However, the
checks and balances of administrative

- review of these powers, and close scrutiny

by the courts of their exercise endeavours
to ensure that they are not abused.

| would like to thank Andrew Throssell
(Proceeds of Crime Officer, NCA) for his
considerable assistance in preparing this

paper.
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