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Introduction

Modern administrative systems that face
problems of governance, including a
legitimation deficit, have usually
responded in one or two inter-related
ways. Either they have pursued greater
openness by revealing more about their
operations, or they have sought to create
multiple channeis for accountability such
as the Ombudsman and the ICAC (in the
New South Wales case)!. Of course
these two techniques are related in that
the latter two institutions are given

privilieged access to governmental
information in order to investigate
complaints. In some cases greater

openness has taken the form of freedom
of information laws together with greater
intrusiveness by the media.

The central difficulty with these methods
is that they tend to leave in placo a
dominant ethos of secrecy within the
bureaucracy which, as we shall see,
makes access to information and
accountability less effective that it might
otherwise have been.2 Al governments
have secrets, and not even in very open
systems is all information revealed to the
public. There and not even in very open
systems is all information revealed to the
public. There and not even in very open
systems is all information revealed to the
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public. Thers are obvious categories,
such as defence, foreign affairs and
commerclal secrets, as well as current
law enforcement issues that remain
hidden from view, though the exact
parameters of these categories are
usually the subject of considerable
debate.

It is also clear, and the evidence for this
grows daily, that organizational secrecy is
often used not merely to  cover up
embarrassment but to cover up fraud,
breaches of the law and other forms of
maladminsitration, including waste and
incompetence. The question then arises
as to whether public officials within
bureaucracies who encounter such
conduct should be allowed to reveal this
to outsiders, and whether, if this is
accepted in the public interest, they
should be protected against
organisational retaliation. The dilemma
for the public official is of either being
disioyal to his or her employer or of
deceiving the public and betraying his or
her eonscience.3 This paper considers
these questions in the light of the interest
in and experience with ‘whistleblower'
laws. In particular we will consider
whether the American experience, which
is the most sophisticated and extensive
available, shows that whistleblower
protection laws actually work.

Clearly it is difficult to devise measures
by which laws are actually said to
achieve their stated objectives but, in this
case, since the laws are supposed to

- prevent the victimization of those who

blow the whistle, it is obviously relevant
to consider whether all those who seek
their protection actually do so. As a
general point it may be asserted at the
outset that accountability in developed
administrative systems deserves to be
taken seriously and that multiple
channels of control are -usually better
than single channels that are prone to
disruption or failure. -In such a case a
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backup by-pass system is better for the
health of the body politic.

One further preliminary: a whistleblower
is an American term that refers to
persons, whether in the private or public
sectors, who discover fraud, waste,
abuse of power or criminal behaviour in
the organisation and who then reveal this
(ie blow the whistle) to outsiders, whether
this be the media or not. The emphasis
in this paper will be on the public sector
experience, though it should be noted
that the same phenomenon exists in the
private sector.

The interest in whistleblowing

Interest in this subject other than the
United States has been greatest in
Australia®*.  There have been major
papers in Queensland, following the
Royal - Commission of 1987 into
corruption in that state,5 South Australia
has a Whistleblower Protection Bill before
the State Parliament, which is likely to be
law by April 1993, while the recent Royal
Commission into WA Inc in Western
Australia recommended such
legislation.8 There is also a Bill before
the New South Wales Parliament which
has been criticised as not being effective
enough?. -

Qutside Australia the best account of the
subject remains the Ontario Law Reform
Commissioner's Report of 1986 which
recommended legislation, though nothing
has eventuated.® The only place outside
the United States to pass legislation has
been Queensland, which provided limited
whistleblower protection for persons

helping the Criminal Justice
Comnission, but only for a limited
period.10 o

The existing law

The existing law (both statutory and
common law) resists disclosures that are
not authorised. In the case of public
servants, disclosuros may not be made
unless authorised nor may such a

servant ‘comment on any matter affecting

the public service or the business of the .
public service'. If they so act they may
be liable to disciplinary action. 11

At common law an employee is oblilged
fo obey lawful and reasonable orders,
Conversely this means that orders that
are not lawful need not be obeyed.12 An
employee is not under a legal duty to
disclose their own fraud or wrong doing
but they may be obliged at common law
to reveal the wrong doing of their
subordinates . if there is a term to that
effoct in their contract of employment. 18
In reality it would be a very brave public
servant who decided to so act; and most
unlikely of all in the case of a
subordinate, though instances = are
known, '

An intelligence agency is bound by the
law and cannot break the law nor can it
refuse to reveal ' information eg the
names of agents and thersby thwart a
criminal investigation. In A v Hayden
(1984) 156 CLR 532 a group of
Australian intelligence operatives broke
into the wrong hotel room during an
exercise and assauited a civilian. They
subsequently refused to cooperate with a
Victorian police investigation, on the
grounds that their identities were a matter
of national security. The High Court of
Australia said that there is no defence of
superior orders; that the identities could
be revealed and that any contract
between the operatives and the Crown
forbidding them from revealing the
information could not override the law nor
could this be used as an excuse to thwart
the processes of the law.

The exception for inequity 15

Desipite the foregoing, the common law
recognised that there could be no
confidence in inequity (Gartside v Outram
(1856) 26 LJCh 113, 114).16 A number
of legal cases in England in recent times
suggest that the common law will
recognise a public interest exception
where information is leaked, usually to
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the media, but aiso to relevant external
regulatory bodies. To ilustrate the point:
where an agency covers up acts that
might harm the public (eg unsafe medical
practices), this information may be
revealed to the press (Belhoff v
Pressdram Ltd [1 9731 1 All ER 241,
260(ChD)) as may breaches. of a
regulatory statute in which case the
disclosure to the external regulatory body
will be protected (In re Company's
Application [1989] 3 WLR 265(Ch D)).17
Even if the information disclosed proves
to be baseless, no harm will be done if

the disclosure is to a regulatory body that

is obliged 10 keep the disclosed
information confidential, The problem
with this doctrine is that it involves the
operation of a balancing test angd the
courts do not always support disclosures
to the press. If the material shows an
egrogious abuse of power, such as
corruption by the police (Cork v McVicar,
The Times, October 31, 1984(ChD)),
disclosure to the media may be allowed.
Equally, if serious flaws in an
administrative procedure, such as faulty
breathalyser equipment that resulted in
the conviction of - many people (Lion

Laboratories v Evans [1984] 2 AlER 417

(CA)) publication by the press may
proceed unscathed.

On the other hand, if the material shows
a serious defect, even one that may
threaten the public, = there may be
countervailing considerations that compel
non-disclosure.  This arose in Xvy
([1988] 2 All ER 648(QBD)), in which the
press published an article that showed
that some medical practitioners were HiV
positive but the courts refused to allow
their names to be published, since it was
argued that the AIDS crisis could only be
tackied if those with the disease,
including doctars, could be assured of
complete anonymity.

Similarly, in the Spycatcher cases in
Britain and Hong Kong, despite evidence
of wrong doing by the intelligence
services the balance of the public interest
was.said to lie against disclosure.18 As

* involving nuclear

Dickson CJC put in a Canadian case '...
in some circumstances a public servant
may actively and publicly express
opposition to the policies of the
government. This would be appropriate
if, for example, the government were
engaged in illegal acts, or if its policies
jeopardised ths life, health or safety of
the public servant or others....'19

The American position
Common law

At common law the Amerlcan law of
dismissal allows for dismissal at will (ie, in
Commonwealth terms, summary
dismissal) which meant that if employers
wanted to retaliate against
‘whistleblowers' they were free to do so.
Howaver, the 'at will' doctrine is subject to
a8 number of exceptions, the most
important of which is very similar to the
'public interest disclosure doctrine’ in
English law. In a number of cases
safety (English v
General Electric Co 110 L Ed2q 65(Us
SC, 1970)), and other public health
threats, such as the sale of contaminated
milk (Garibaldi v Lucky Food Stores Inc
726 F2d 1367(9th Cir, 1984)), as well as
other forms of conduct where employees
refused to violate enactments (Sterling
Drug Inc v Oxford 743 Swad 380
(Arkansas, 1988)), the courts carved out
a public policy exception such that
employees could not be dismissed for
refusing to break the law. The problem
with this approach was that not all states
recognised it (see Perdue v JC Penney
Co 470 F Supp 1234(SD Ny, 1979)) and
its effects were, like the English rules on
public interest disclosure, uncertain in
their operation.  Moreover there was
neither an agency to provide protection to
Whistieblowers' nor was therg a way
around the problem that workers might
be legitimately dismissed for an unrelated
matter.
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The ‘move towards statutory protaction:
the first phase, 1967-1988

Beginning in 196720 commentators
began - to recommend that special
statutory provisions be passed to provide
for a more reliable form of protection for
whistleblowers. These same
commentators noted that, as early as
1912, civil servants had been provided
protection by statute from disclosin

wrongdoing to Congress by petition.2

The difficutly with this legislation was that
such disclosures were not permitted if
they were irresponsible and unjustified,
and since a civil servant could never be
sure of the outcome, even if they acted in
good faith, few actually used this
legislation for fear of retaliation.

Following these commentaries in the
1870s a number of specialist statutes
providing = whistleblower protection
especially in environmental matters,Zé
were

1981. Subsequently a number of
other states passed whistleblower
protection legislation. The most

important Federal development was the
passage of the Civil Service Reform Act
1978 (CSRA), which created the Oflice of
Special Counsel (OSC) and was the first
national  legislative  protection  for
whistleblowers on a broad scale. The
OSC has an ombudsman-like role of
providing an independent channel to
whom whistleblowers could go with
allegations and it was then left to the
OSC to investigate the matter.25 The
Act dealt with violations of any law, rule
or regulation together with
mismanagement, gross waste of funds,
an abuse of authority, or a substantial
and specific danger to public health and
safety. Complaints actuated by malice
were not protected, nor was mere
criticism of government policy. What was
sought was actual information. The
general conditions allowing for protection
on the basis mentioned just above was
qualified, since if the matter was
specifically prohibited from disclosure by
a law, or was specifically to be kept

ggssed, beginning in Michigan in:

secret in the interests of national defence
or the conduct of foreign affairs, the
CSRA did not assist the whistleblower.

* The primary personnel effect intended by

‘the MSPB).

the new legislation was that certain types
of adverse personnel action ‘were
prohibited whilst a complaint was being
investigated by the OSC (for up to 15
days which might then be extended by
Such adverse action
included  appointments, promotions,
transfers or reassignments, performance
evaluations, decisions concerning pay,
benefits or awards including education
and training, or ‘'any other significant
change in duties or responsibilities which
is inconsistent with the employees salary
or grade in an agency'.26

This legislation had mixed results in the
early years of operation. There were
many delays in case processing, there
was poor communication with
whistleblowers, inadequate foliow up of
agency's responses to the OSC
investigations, and under the Reagan
regime from 1980 on the budget of the
office  was cut, despite that
administration's drive against waste in
government. A related defect was that
the operation of the OSC was not
independent of the Merit Systems
Protection Board (MSPB) on which the
OSC was financially dependent2? |In
principle the parallel enactment . of the
Inspector General Act 1978 was also
supposed to provide further institutional
assistance to whistieblowers.28 The -
third element in the late 1970s reforms in
the United States was the passage of the
Code of Ethics for Government Service
Act 198029 which imposed a duty to
expose corruption and most importantly
required civil servants to 'Put loyalty to
the highest moral principles and to
country above loyalty to persons, party or
government department.’30 This was a
complete turn around from the British
position most recently upheid in Fonting
([1985] Crim L Review 318), where such
higher loyalties were said not to exist in
law. In that case a judge directed a jury
in an Official Secrets trial that the duty of
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the civil servant who leaked documents
from the defence department concerning
the 1982 Falklands war to a member of
Parliament, was to the Government of
the day and that there was no overriding
duty to the public or the Parliament 31

Legally the test in the CSRA was a very
strict one. The employees had to argue
that the retaliation by the employer for
the whistieblowing was for- making a
report and that this was the reason for
the dismissal or other retaliatory action:
the so-called 'but for' test.32 That is, the
employee had to show that the sole
feason for the action was the
whistleblowing and that action had not
been taken for some other reason.33 |t
was not hard for.employers to argue.that
there were other reasons, One
consequence of these strict tests is that
many whistle blowers found that their
cases were beyond the jurisdiction of the
OSC,. ie were not eligible - for OSC
protection and in-practice the OSC was
the last place whistleblowers approached
for helbp.34 In practice the CSRA
failed,3% partly because Congress
underestimated the scale of the problem:
a key assumption in the legislation was
that retaliation would be very rare.36
One American study concluded that
between 1979 and 1984 only 16 out of a
total of 1500 advorse actions complained
of by whistieblowers in the Federal civil
service resulted in corrective action .on
behalf of the employce.37 The same
study concluded that the legislation 'had
had no ameliorative effect on employee
expectations or experience in regard to
reprisals'’38  One reason for this
conclusion is  that despite  the
congressional assumption that retaliation
would be rare, in practice whistleblowers
feared retaliation in very high numbers,
while approximately one quarter actually
experienced  retaliation  or were
threatened by it39 "The consequences
of a ' sustained campaign against
whistleblowers was  alsp otherwise
serious since many found it difficult to get
jobs after they had left the service. and
many -experienced finaricial problems as

a result of the high costs of fighting their

case; still  others nesded medical
assistance.40  Other defects in the
legistation included the fact that it

explicitly  excluded senior officials and
any position determined by the President
on the grounds that it was necessary and
warranted by the conditions of good
administration, as well as Govermnment
corporations, the CIA, FBI, National
Security Agency, the Defense Security
Ageno}l and the General Accounting
Office41. _

The pre-1989 Ug empirical evidence4€

The empirical evidence suggests that for
whistleblowers the risks of retaliation are
greatest if they reported a matter
internally within their organisation or to
the press, rather than to an external
governmental agency whether state or
federal.43 The reasons for this are that
in the case of a purely internal complaint
the internal disciplinary system tends to
assume that subordinates who complain
are disruptive forces and are therefore a
discipline problem. One effect of a
complaint is to call in to question the
supervisory system even if the complaint
is not about a ‘superior directly. In the
case of external complaints to the media
the internal stakes are raised, given the
external pressures, and the fact that
resistance  from those threatened
increases. .. Complaints to external
governmental -agencies are more ofteri
less ‘'dangerous’ to the -employee
because the - agency acts as g
counterweight to internal pressures and
the external agency may itself be able to
impose sanctions on superiors ‘who
threaten to employ retaliation. ‘

Despite the anecdotal evidence from
individual studies that whistieblowers dre
not ‘trouble-makers or neurotics’,44 it has
been suggested that organisations see
them as obsessives who are difficult
people and who do not fit into the
organisation.43 In practice those who
blow the whistle are better educated than
those who do not, and are actually more
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highly committed to the organisation than
their - -co-workers.4 It is precisely
because such people take the official
goals of the organisation more seriously

than do their co-workers that they are

inclined to report wrong doing. They are
in fact an exceptional group, since the
American evidence suggests that the
vast majority of people who are awarc of
corruption within organisations do not
report it, even though such wrong doing
iS an open secret within the
organisation.4#’ One reason for this is
that they are relatively junior and
vulnerable to pressure. Another reason
for low rates of corruption reportage is
that such people are weakly committed to
the organisation and its goals.48 On the
other hand, in the case of government
~agencies the existence of an effective
external monitoring agency seems to be
a major factor in inducing people to blow
the whistle, especially if they are likely to
be protected by it and there is a
perception on the part of the
whistleblower that the external agency
will be committed to the discovery of
wrong doing.

Despite the defects in the American
system, there is evidence that in some
cases whistleblowing actually produces
policy change and in some cases
systemic abuses of power were
tackled.50 What is not clear is how often
this happens. What is known is that the
whistleblowers must be unusually
determined, have a supportive political
environment to which they can turn (such
as a legislative committce that is
investigating waste or fraud, or a
specialist anti-corruption agency) and be
able to rely upon extensive and
sympathetic media coverage and on the
assistance of pressure - groups.51
~ Normally, only relatively senior- officials
with good political contacts and skills are
in a position to achieve these results.

The Whistleblower Protection Act 196952

In view of the well known defects in the
1978 legislation, a second attemnpt was

made in 1989 to provide statutory
protection for whistleblowers. At one
level the legislation is well supported.
Opinion poil evidence shows consistently
strong support for it, whatever the actual
results in practice.53 - The 1989
legislation still requires complainants to
approach the OSC . but the special
counsel now have 120 days to report and
must also concentrate on retaliation
cases. Thus while personnel discipline is

" important it is to be overborne by the

protection of complainants as a
paramount consideration.54 In practice
the cases are complex, but actually are
treated seriously. In the first year of
operation only 250 complaints were
received out of a total work force of 3
million.55 Whether, in view of the distrust
in the Official of Special Counsel, this is a
good result is open to question. In the
opinion of those in the OSC, tha fact that
a stay of disciplinary action can now be
imposed and that agencies generally
take notice of the investigations is an
improvement over the 1978 Act.56 The
other major changes are that appeals are
now permitted to an administrative law
judge and not to the MSPB. The latter
was  primarily concemed with
organisational efficiency and merit, while
an administrative law judge is obliged to
consider the fairmess of the individual

. case. Lastly, the 1989 Act has altered

the legal test of retaliation from one
where the whistleblower had to show that
the retaliation was the sole factor in the
personnel action taken, to a case where
it is merely a contributogyf factor, ie one of

_several considerations.

Conclusions

It must not be assumed -that the
whistieblowing experiment has failed.
Even if all of the institutions described
above were dismantled, the problems of
fraud, waste and breaches of the law
would remain. In fact insiders are in a
unique position and are usually privy to
far more wrong doing than any external
agency, which can- normally only be
activated when it receives information
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from inside .the bureaucracy, though this
is often combined by media attention
after 'leaks' have occurred. Of course
not every person who thinks that they
have discovered fraud, abuse and
breaches of the law. within  the
bureaucracy are correct In 80 thinking.
Somstimes they are wrong and there are
also misguided persons who are the
bureaucratic equivalent of the vexatious
liigant, a point. the advocates of
whistleblowing tend to ignore. Still, if a
public service is truly serious about
stamping out corruption it should
strengthen the existing institutions and
accept that wrongly made complaints will
be rare and are an acceptable price to
pay for effective public accountability.

The evidence suggests that the following
institutional and legal conditions need to
be in place for a ‘whistieblower
protections’ system to work effectively:

(a) Effective external agencies that both
provide a channel of communication
for whistleblowers and  which
possess the necessary powers to
investigate  their complaints. it
should be noted that the Criminal
Justice Commission in Queensiand

" is obliged to protect sources from
harassment and to prevent prejudice
to a whistleblower's career. It is also
provided in the same legislation that
disclosures ‘to the Commission are
not a breach of confidence nor are
the providers of information liable to
any disciplinary action.58

(b) It would help, however, if the

personnel rules within the civil

service were altered to protect

'whistleblowers' from retaliation. No

disciplinary proceeding should be

allowed to go forward against
whistleblowers - while other
investigations are in train.

(c)
on secrecy and confidentiality to
~ permit a public interest exception in
-.the case of whistieblowers.

An alteration in the civil service laws

(d) Providing a statutory basis for the
media to justify the publication of
'leaked' material from whistleblowers
on the basis that it is prima facie in
the public interest, Unfortunately
even in systems with constitutiona
protection of free speech public
officials may be subject to restrictions
in what they may say to the media.59

(e) On the other side of the fence there.

is currently no privilege that attaches

to the press. This means that a

media person who receives material

in confidence cannot refuse to
disclose it to a court or other legal
proceedings such as g Royal

Commission.80 One possibility is to

provide that while confidences that

also go to the heart of a judicial

- proceeding must be revealed,

journalists and their employers ‘who
publish confidential material in good
faith about matters of the public
interest are protected from adverse
legal proceedings. . That is, the
media could be compelled to reveal
information so as not to thwart
judicial proceedings, but not be
themselves the subject of civil or
criminal proceedings in receiving the
information.  The public interest
wouid include materials concerning
the operation of public organisations,
not just the civil service, and would
extend to private organisations that
carry.out public functions, eg private
laboratories. 61 -

This is not of course an ideal solution,
since the real target of actions to uncover
sources is not the journalist but the
source itself. As recent media cases in
South Australia suggest, a whistleblower
may wish to remain anonymous under
current legal conditions and may refuse
to release the journalist from the
undertaking of confidentiality.

All of this is aside from the question
whether the source is correct or not. A
whistleblower system does assume that

_ fraud and wrongdoing exists, but not that
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all ‘whistleblowers are correct. The
American  evidence suggests  that
retaliation still takes place despite the
existence of agencies to protect the
whistleblower, Whether this means that
the experiment has failed or merely
means that effective protections are still
needed is for others to judge. The US
evidence is revealing for another reason.
Iespective of the effects on the
whistleblowers themselves, the effects in
key areas where abuses were common
have been beneficial with major reforms
resulting in better levels of public
safety.

" The public and the government of South

Australia ought to give thought to these
developments. Of course any such
debate must recognise the limits of
legal/institutional changes, especially as
these seek to change long held attitudes
about the primacy of confidentiality in the
public service. Ideally any such laws
would be coupled ‘with intemal efforts to
change a pradominant ‘organisational
culture' through education, cooperative
committees with external agencies to
identify problems, and managerial
accountability to prevent the abuses
against which whistleblowing is ultimately
aimed.
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